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COURT FILE

NUMBER KBG - RG - 00848 — 2023

COURT OF KING’S BENCH FOR SASKATCHEWAN

JUDICIAL CENTRE REGINA

SABRINA DYKSTRA a minor by her litication
guardian CLAIRE DYKSTRA, JILL FORRESTER,
RYAN HEISE, KAYLA HOPKINS,

APPLICANTS LYNN OLIPHANT, HAROLD PEXA, AMY SNIDER,
and CLIMATE JUSTICE SASKATOON
ORGANIZATION INC.
SASKATCHEWAN POWER CORPORATION,
RESPONDENTS CROWN INVESTMENTS CORPORATION OF

SASKATCHEWAN, and THE GOVERNMENT OF
SASKATCHEWAN

AMENDED ORIGINATING APPLICATION

NOTICE TO THE RESPONDENT(S)
This application is made against you. You are a respondent.

You have the right to state your side of this matter before the Court. To do so, you must be in
Court when the application is heard as shown below:

Where Court of K.B. Regina — Chambers (Civil)
2425 Victoria Avenue
Regina, SK S4P 4W6

Date ADJOURNED SINE DIE,
RETURNABLE ON 30 DAYS NOTICE

Time

Go to the end of this document to see what you can do and when you must do it.
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PARTICULARS OF APPLICATION

Introduction

1.

We are in a time of dangerous climate change, primarily caused by the burning of
fossil fuels. The Applicants submitting this application live in or have strong ties to

Saskatchewan and are impacted by the effects of the growing climate crisis.

The Applicants’ constitutional rights protected under the Canadian Charter of Rights
and Freedoms' (hereinafter the “Charter”) are violated by government action that

causes and continues to exacerbate the harm and intensity of climate change.

All levels of government have the duty to reduce the greenhouse gas (GHG)
emissions causing dangerous climate change. A stable climate requires that we
quickly and dramatically reduce emissions from human activity to achieve Net Zero.
Net Zero means that GHG emissions produced by human activity are reduced sharply
and that any remaining GHG emissions that cannot be eliminated are negated
completely by implementing methods of absorbing carbon dioxide from the
atmosphere to offset remaining GHG emissions. Climate science tells us that the
sooner we achieve Net Zero, the sooner our climate will stabilize, potentially

allowing humanity a chance to adapt and avoid dangerous climate change.

To achieve Net Zero, the most credible and impactful path is to stop burning fossil
fuels by replacing fossil energy, largely with electricity, and decarbonizing our
electrical supply. Therefore, decarbonization of the electricity supply needs to be one

of the highest priorities on the path to achieving Net Zero.

The SASKATCHEWAN POWER CORPORATION (hereinafter “SaskPower”)

continues to invest in developing unabated fossil fuel-based generation assets.> New

' Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (U.K.), 1982 c 11 [Charter].

2 «

unabated” throughout this application refers to power generation not equipped with Carbon Capture and

Sequestration technology (CCS) that would otherwise reduce or abate the pollution intensity associated with
fossil-fuelled electrical generation.



A0004

unabated fossil-fuel based generation built today will produce GHG emissions for
several decades and ongoing construction of new unabated fossil fuel generation
undermines Canada’s national efforts to achieve Net Zero emissions as per the Paris
Agreement.® Although Saskatchewan intends to reduce its emissions associated with
the provincial electrical grid by up to 50% below 2005 levels by 2030, this is largely
being accomplished through a transition from coal to fossil-gas plus wind generation.

SaskPower currently has no firm commitment to achieve Net Zero emissions.

6. The Government of Saskatchewan, as owner of SaskPower, is exacerbating
dangerous climate change by constructing new unabated fossil fuel-based generation

assets.

7. Through this application, the Applicants are asking the Court to consider their
Charter rights and whether those rights are breached by the actions of the
Saskatchewan government and the provincial Crown corporations responsible for
providing and delivering electricity to Saskatchewan residents and businesses as it
relates to approving new electrical generation assets. The Applicants ask that the
Court direct the Respondents to prepare formal plans to decarbonize the provincial
electrical grid. If this Court finds that the Applicants Charter rights are being
breached by the ongoing development of new unabated fossil-fuel-based generation,
the Applicants respectfully ask this Court to grant remedies that would mitigate or

eliminate the harms caused by the Respondents.

THE PARTIES

8. The respondent, SaskPower, is a body corporate, duly incorporated pursuant to the

laws of Saskatchewan. SaskPower is governed by The Power Corporations Act* and

3 United Nations Framework Convention on Climate Change, Paris Agreement, Adopted at the United Nations
Climate Change Conference (COP21) in Paris, France, on 12 December, 2015. Canada is a signatory to the
international treaty and ratified the Paris Agreement on October 5, 2016. The Paris Agreement entered into
force on November 4, 2016, online: https://unfcce.int/sites/default/files/english_paris_agreement.pdf (3 March
2023).

* The Power Corporations Act, R.S.S. 1978, c. P-19.
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subject to the provisions of The Crown Corporations Act® of Saskatchewan.
SaskPower is an agent of the provincial Crown and is charged with providing and

delivering electricity to Saskatchewan residents and businesses.

9. The respondent, CROWN INVESTMENTS CORPORATION OF
SASKATCHEWAN (hereinafter “CIC”) is duly incorporated pursuant to the laws of
Saskatchewan. The CIC is the holding company for Saskatchewan’s commercial
Crown Corporations, including SaskPower. The CIC has broad authority pursuant to
The Crown Corporations Act to direct SaskPower and provide oversight of

SaskPower’s operations.

10. The respondent, THE GOVERNMENT OF SASKATCHEWAN, is the Crown in
Right of Saskatchewan as designated in The Proceedings Against the Crown Act,
2019.°

11. The applicants SABRINA DYKSTRA (a minor by her litigation guardian
CLAIRE DYKSTRA), JILL FORRESTER, RYAN HEISE, KAYLA HOPKINS,
LYNN OLIPHANT, HAROLD PEXA, and AMY SNIDER are natural persons and

residents of Saskatchewan ranging in age from 14 to 80 years old (the “Personal
Applicants”). The Personal Applicants share common interests in that they are
affected by dangerous climate change, they all rely on electricity as provided by the
respondent SaskPower, and they all rely on emissions reductions by SaskPower to
mitigate the severity of anthropogenic climate change caused by burning of fossil

fuels.

12. The public interest applicant Climate Justice Saskatoon Organization Inc. is a civil
society organization based in Saskatoon, Saskatchewan that advocates for sustainable
development, mitigation of dangerous climate change, and accelerating a just

transition to a clean economy (applicant “CJS”).

> The Crown Corporations Act, 1993, SS 1993, c. C-50.101.
6 The Proceedings Against the Crown Act, 2019, SS 2019, c. P-27.01.

5
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13. The Applicants have demonstrated commitment to pushing for rapid and effective
government action through individual and collective action. They have significant
concerns over the risks that climate change poses to their health and wellbeing, their
futures, their lives, their communities as well as the environment. Many of the
applicants are already experiencing harms of anxiety and depression caused by the
impacts of dangerous climate change they already experience coupled with sensations
of helplessness as our provincial government continues to finance, encourage, and
approve expanding infrastructure that increases the GHG emissions, exacerbating

dangerous climate change.

14. The Applicants have demonstrated a serious and genuine interest in the subject matter
of Originating Application. This Application is a reasonable and effective way to
bring these issues to the Court for reasons that include: (i) the claim at issue impacts
all Saskatchewan residents and future generations; (ii) the Applicants have the
support of counsel with the expertise, resources and commitment to bring this
Application forward; and (iii) the Applicants are well-placed to bring this Application
and it is unreasonable to expect that others (or future generations) will bring a similar

application now.

RELIEF SOUGHT

15. The Applicants seek the following remedies pursuant to s.52(1) of the Constitution
Act, 1982:

a. An order declaring that specific provisions of The Management and Reduction
of Greenhouse Gases (General and Electricity Producer) Regulations (the
“MRGHG Regulations™) that allow cumulative emissions from SaskPower of
77,000,000 tonnes in the 2020-2024 compliance period and 64,500,000 tonnes
in the 2025-2029 compliance period to be in breach of the Applicants’ s.7 and
s.15 Charter rights;
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b. An order directing the Respondent government of Saskatchewan to prepare a
generation and asset management plan that will provide and deliver Net Zero
electricity to the residents and businesses of Saskatchewan in aggregate by the
end of year 2035 or in the alternative by end of year 2040 at the latest (“SK
NZ Electricity Plan”);

c. An order directing the Respondent Saskatchewan government to set emissions
reduction targets in the MRGHG Regulations for SaskPower that are
consistent with Saskatchewan’s share of the minimum level of GHG
reductions necessary to limit global warming to well below 2°C (i.e. the upper
range of the Paris Agreement temperature standard) thereby reasonably
protecting the environment and Charter rights of the Applicants and the

public; and

d. In the alternative, the same declaratory relief sought above in this paragraph

pursuant to s.24(1) of the Charter or this Court’s inherent jurisdiction.

16. The Applicants seek the following remedies pursuant to s.24(1) of the Charter:

a. An order declaring that the Respondents’ ongoing development and expansion
of unabated fossil-fuel based generation at the Great Plains power plant
(currently under construction) and at the proposed Wolverine power plant
(near Lanigan) violates the rights of the Personal Applicants, all
Saskatchewan residents, and future generations under s.7 of the Charter in a

manner that cannot be saved under s.1 of the Charter;

b. An order declaring that the Respondents’ ongoing development and expansion
of unabated fossil-fuel based generation at the Great Plains power plant and at
the proposed Wolverine power plant violates the rights of the Personal
Applicants and future generations under s.15 of the Charter in a manner that

cannot be saved under s.1 of the Charter;
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c. An order directing that the Respondents cease and discontinue the
development, construction, planning, and investment in any unabated fossil
fuel generation unless the Respondents can demonstrate how any new
unabated fossil fuel-based generation can be incorporated within the SK NZ
Electricity Plan or the revised MRGHG Regulations as requested in the

paragraph above;

d. Additionally, or in the alternative, an order declaring that ongoing
development and expansion of unabated fossil fuel based electrical generation
constitutes a breach of the statutory duty of care of the CIC directors and the
SaskPower directors as prescribed by s.46 of The Crown Corporations Act,
1993, s.117 of The Business Corporations Act’, and the common law fiduciary
duty of the directors of SaskPower and the CIC to all residents of
Saskatchewan and that such ongoing action is not in good faith with a view to
the best interests of the CIC or SaskPower as per s.48(1)(a) of The Crown

Corporations Act; and

e. Additionally, or in the alternative, an order directing the Respondent
government of Saskatchewan to ensure the directors of CIC and SaskPower
deliver on their statutory and common law fiduciary duties to set interim
targets for emissions reduction related to electricity generation beginning in
the year 2027, and periodic targets thereafter, that demonstrate a credible path
to achieving the SK NZ Electricity Plan or the revised MRGHG Regulations

emissions limits requested above; and

f. In the further alternative, an order directing the Respondent government of
Saskatchewan to compel the CIC and SaskPower directors to prepare a SK NZ
Electricity Plan to justify and rationalize any ongoing expansion of unabated

fossil fuel-based generation within the context of Net Zero emissions goals.

" The Business Corporations Act, RSS 1978, ¢. B-10.
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17. The Applicants seek no costs and ask that no costs be awarded against them as this

action serves an important public interest to:

a. determine whether ongoing action of the state in the approval and
development of new GHG emitting electrical generation from unabated fossil

fuel generation assets violates Charter rights of Canadians, and,

b. to determine if the Principles of Fundamental Justice associated with
Canadians’ Charter rights ascribe legal obligations upon the Respondents

with respect to decarbonizing our electricity supply.

18. Such further and other relief as counsel may advise and this Honourable Court may

allow.

GROUNDS FOR MAKING THIS APPLICATION

19. This application is validly brought before this Court pursuant to Rule 3-49(1)(h)® as
the Applicants seek relief pursuant to s.24(1) of the Charter to address state action
that infringes their Charter rights as described herein this application and relief
pursuant to s.52(1) of the Constitution Act, 1982 to declare sections of the MRGHG
Regulations, to the extent of its inconsistencies with the Constitution, of no force or

effect.

20. As per Rule 3-49(1)(i),” it is unlikely there will be any material facts in dispute as it
relates to dangerous climate change, the causes thereof, or the fact that humanity must
achieve Net Zero to mitigate dangerous climate change in order to have a reasonable
chance to adapt to the atmospheric and climatic changes already caused by human

activity.

21. SaskPower operates primarily under the mandate and authority of The Power

Corporation Act. Section 8 of The Power Corporation Act bestows broad authority on

8 Saskatchewan, The Queen’s Bench Rules, r 3-49(1)(h).
% Ibid at v 3-49(1)(i).
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SaskPower with respect to electrical generation, transmission, distribution, and

“efficient operation of the corporation=s [sic] business for the public good.”!

22. Section 38 of The Power Corporation Act grants SaskPower the exclusive right to
supply, transmit, distribute, and sell electrical energy within Saskatchewan apart from
a portion of the cities of Saskatoon and Swift Current. SaskPower’s vision, mission
and values flow from The Power Corporation Act and SaskPower’s relationship with

its parent company, the CIC.

23. By virtue of The Crown Corporations Act, 1993, SaskPower has been designated a
subsidiary of the CIC. SaskPower follows the direction provided by CIC.

24. Section 46 of The Crown Corporations Act, 1993, imposes a duty of care upon every
officer and director of a Crown corporation to “act honestly and in good faith with a
view to the best interests of the Crown corporation,” and to “exercise the care,
diligence and skill that a reasonably prudent person would exercise in comparable
circumstances.”!! The Applicants submit that reasonable and prudent directors would
recognize and acknowledge that CIC and SaskPower have an obligation to commit to

Net Zero emissions by 2035 or 2040 at the latest.

25. In addition to the statutory duty of care described in the preceding paragraph, the
Respondent government of Saskatchewan must ensure the directors of CIC and
SaskPower conform to the common law fiduciary duty to act for the benefit of the
residents of Saskatchewan. As fiduciaries, the CIC and SaskPower directors owe a
duty of good faith, due care, loyalty, and disclosure in relation to their conduct in
relation to setting policy and direction for the corporations. The directors must
balance the objectives of reliable, cost-effective, and sustainable power generation for
Saskatchewan customers and communities the Crown corporations serve. Informed
by recently released climate science reports, international agreements and pledges,

rising pollution prices, and the increasing severity of extreme weather events induced

19 The Power Corporation Act, supra note 2 at s. 8(1)(j).
" The Crown Corporations Act, 1993, supra note 3 at s. 46.

10
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by dangerous climate change, reasonably prudent people exercising care and
diligence as directors would not expand unabated fossil fuel generation and would

create a Net Zero plan to decarbonize the provincial electrical grid.

The Respondent government of Saskatchewan is obligated to ensure the directors of
the CIC and SaskPower are fulfilling their statutory duty of care and common law

fiduciary duty that is owed to all residents of Saskatchewan.

Government produced GHG Emissions

27.

28.

29.

30.

The Applicants submit that the actions of CIC and SaskPower, as authorized by
statute, evidence an intention to continue to build, develop, or promote expansion of
Crown and third-party electrical generation assets that exacerbate the causes of

dangerous climate change.

Fossil fuel-based generation assets typically operate for 50 years or longer.
Administrative decisions to build new unabated fossil fuel generation assets today
commit the province to ongoing emissions on a long-term basis, exacerbating the
climate crisis, and risk significant costs to the residents and businesses of
Saskatchewan either due to rising pollution prices, more stringent output-based
performance standards for electricity generation, or premature obsolescence should

high emissions generation assets be shuttered prematurely.

The Intergovernmental Panel on Climate Change (hereinafter the "IPCC") — a
comprehensive and authoritative assessment of climate science research — has
confirmed the devastating impacts of climate change in a world where global average
temperatures rise to 1.5°C above pre-industrial levels and has confirmed that these
impacts would be significantly worse if temperatures rise to and exceed 2°C above

pre-industrial levels.

The Sixth Assessment Reports from the [IPCC were released in August 2021 (working
group one — Climate Change 2021: The Physical Science Basis), February 2022
(working group two - Climate Change 2022: Impacts, Adaptation and Vulnerability),
and April 2022 (working group three — Climate Change 2022: Mitigation of climate

11
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change). These reports clearly articulate the urgent need for immediate action and
greater ambition to decarbonize at all levels of government. The findings of the Sixth
Assessment Reports of the [IPCC are much clearer and unequivocal than the findings
of the Fifth Assessment Reports dating back to 2013/2014. The converging science
on dangerous climate change, the impacts, and causes thereof must inform the Court’s
consideration of whether state action to build new unabated fossil-fuel electrical

generation is consistent with the Applicants’ Charter rights.

The Applicants are asking for the Court to find that the Respondents have an
obligation to set a Net Zero target for the Crown electrical system and demonstrate
that any new fossil fuel-based generation assets are compatible with that target.
Alternatively, the Applicants ask this Court to direct the Respondents to set emissions
reduction targets in the MRGHG Regulations that serve to reduce absolute emissions
related to electricity generation within the province. Given the evolution of climate
science and the certainty of the causes and impacts of dangerous climate change, the
government’s expansion of unabated GHG emitting infrastructure infringes the

Applicants’ Charter rights.

The Applicants state that ongoing development of new unabated fossil-fuel based
generation exacerbates dangerous climate change which infringes their Charter
rights. The Applicants ask the court to put a moratorium on new unabated fossil-fuel
generation assets unless it can be shown that new unabated assets meet the broader
Net Zero target. Alternatively, the Applicants ask the court to put a moratorium on
new unabated fossil-fuel generation assets unless it can be shown that such new assets
would align with revised MRGHG Regulation targets that deliver absolute emissions

reductions.

Should this Court decide not to order the Respondents CIC and SaskPower to prepare
a Net Zero target with a deadline, in the alternative, the Applicants suggest that these
Respondents have statutory and common law duties of care and the Applicants ask
this Court to find that the CIC and SaskPower do not have discretion to engage in

building of new unabated polluting electrical generation because that is contrary to

12
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their statutory and common law duties of care. Given the findings of the most recent
IPCC Sixth Assessment Reports, any new fossil fuel generation assets proposed
should only be built with pollution abatement technology (such as Carbon Capture

and Sequestration) to manage the GHG emissions causing dangerous climate change.
Charter rights

34. Pursuant to s. 7 of the Charter: “Everyone has the right to life, liberty and security of
the person and the right not to be deprived thereof except in accordance with the

principles of fundamental justice.”

35. Dangerous climate change caused by anthropogenic GHG emissions poses immediate
and growing threats to the Applicants’ Charter rights. The Supreme Court of Canada
(the “SCC”) has stated:

Climate change is real. It is caused by greenhouse gas emissions resulting from
human activities, and it poses a grave threat to humanity’s future. The only way to

address the threat of climate change is to reduce greenhouse gas emissions.'?

36. There are myriad ways that climate change impacts the health, lives, liberty, and
livelihood of current and future generations of Saskatchewan residents. If global
warming exceeds 1.5°C above pre-industrial temperatures, the impacts of climate

change in Saskatchewan will include (but will not be limited to):

a. an increase in the frequency and intensity of acute extreme heat events (e.g.
one-in-30 year extreme "heat waves"), with a resulting increase in fatalities,

serious illness and severe harm to human health;

b. an increase in overall temperatures and heat waves (separate and apart from
acute extreme heat events), with a resulting increase in fatalities, serious

illness and severe harm to human health;

c. an increase in the spread of infectious diseases such as Lyme disease and

12 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 at para 2.

13
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West Nile Virus (along with other diseases spread by ticks, mosquitos and
other vectors, as well as food and waterborne diseases), with a resulting

increase in fatalities, serious illness and severe harm to human health;

d. an increase in the frequency and intensity of fire activity (including forest
wildfires), with a resulting increase in fatalities, serious illness, displacement

and severe harm to human health;

e. anincrease in the frequency and intensity of flooding, droughts, and other
extreme weather events, with a resulting increase in fatalities, serious illness,
displacement, loss of livelihood, loss of water security and severe harm to

livestock, crops, and human health;

f. an increase in the spread of harmful algal blooms in water that Saskatchewan
residents use for drinking, watering livestock, and recreational purposes, with
a resulting increase in serious illness, loss of livelihoods, and severe harm to

human health;

g. impact on food security and food sovereignty within certain Saskatchewan

communities;

h. an increase in harms to Indigenous peoples, including increased impacts on
health, access to essential supplies, ability to carry out traditional activities,

loss of livelihoods, and displacement; and

i. anincrease in serious psychological harms and mental distress arising from
the impacts of climate change, including but not limited to, the impacts set out

in the paragraphs above.

37. These devastating impacts of climate change will be felt in a particularly acute way
by vulnerable populations and marginalized communities including youth, women,
farmers, the elderly, those with pre-existing health issues and Indigenous peoples.
Youth and future generations, in particular, will bear the brunt of the impacts of

climate change, given that these impacts will significantly increase in severity and

14
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intensity as the years progress, and that they are among the most vulnerable to these

impacts, both physically and mentally.

All of these devastating impacts of climate change will become even more
pronounced in Saskatchewan as the Earth's climate warms to levels approaching and

exceeding 2°C above pre-industrial levels.

The Applicants submit that current state sanctioned GHG emissions are serving to
exacerbate dangerous climate change. Therefore, when the Respondents unreasonably
take actions to build new unabated fossil fuel-based generation assets, that these
actions are inconsistent with the Charter because it infringes upon the Applicants’

s. 7 right to life and security of the person. The Respondents must refrain from
ongoing development and construction of unabated fossil fuel generation assets

because such actions interfere with the fundamental rights guaranteed by the Charter.

In addition, the Applicants submit that s. 7 of the Charter consists of an obligation on
governments to act in mitigating climate change. This obligation arises from
international norms, international treaties to which Canada is a signatory, and the
jurisprudential requirement that Canadians be protected by the Charter in accordance

with treaties to which Canada is a signatory.

Although Canada does not have entrenchment of international treaties as part of its
Constitution, the SCC has affirmed Chief Justice Dickson’s enunciation in numerous
cases, that “the Charter should be presumed to provide at least as great a level of
protection as is found in the international human rights documents that Canada has

ratified.”"?

Canada is a signatory to the International Covenant on Civil and Political Rights

(“ICCPR”), which includes a healthy environment as part of the right to life.!* The

13 Health Services and Support - Facilities Subsector Bargaining Assn. v British Columbia, 2007 SCC 27 at
para 70.

14 United Nations International Covenant on Civil and Political Rights, General comment No. 36 (2018) on
article 6 of the International Covenant on Civil and Political Rights, on the right to life, UN Human Rights
Committee OR, 124th Sess, CCPR/C/GC/36 (2018) at 26 and 62, online:

15
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SCC in Divito v Canada (Public Safety and Emergency Preparedness), held that the
rights protected by the ICCPR, which is binding on Canada, provide a minimum level

of protection in interpreting Charter rights.'

43. The Respondent Government of Saskatchewan has obligations under 7he
Management and Reduction of Greenhouse Gases Act (the “MRGHG Act”) to
establish a GHG reduction target for Saskatchewan. The MRGHG Act compels
prescribed regulated emitters to reduce GHG emissions as prescribed by The
Management and Reduction of Greenhouse Gases (General and Electricity Producer)
Regulations (the “MRGHG Regulations™). SaskPower is a “prescribed regulated
emitter” and s. 16 of the MRGHG Regulations limits SaskPower to 77,000,000 tonnes
of cumulative emissions for the 2020-2024 compliance period and 64,500,000 tonnes

for the 2025-2029 compliance period.

44. The Applicants submit that the “Emission Reduction Obligations” prescribed in the
MRGHG Regulations are not, in fact, targets to reduce emissions with respect to the
2020-2024 compliance period. The average annual emissions of SaskPower, as
disclosed in its annual reports over the past three years (2019-2021) are 14.5 MT/yr.
The MRGHG Regulations target of limiting cumulative emissions for SaskPower
from 2020-2024 equate to an average annual emission of 15.4 MT/yr. Therefore, the
effect of the MRGHG Regulations is to allow SaskPower to increase emissions in the

short term.

45. The Applicants seek an order for the Respondents CIC and SaskPower to prepare a
SK NZ Electricity Plan by 2035 or 2040 at the latest. The Applicants submit that
given the urgency of the climate crisis and the pressing need for transformative action

within the next 7 years, such an order is warranted.

46. The Charter also enshrines a guarantee of substantive equality in s. 15. Temperatures

in Canada have risen by nearly 2 degrees Celsius in the past 80 years, roughly double

https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-comment-no-36-article-
6-right-life (26 March 2023).
15 Divito v Canada (Public Safety and Emergency Preparedness), 2013 SCC 47 at para 25.

16
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the global average rate of increase, and are expected to continue to rise faster than
that rate. In the Canadian Arctic and northern Saskatchewan, the average temperature
has increased at a rate of nearly three times the global average, and that increase is

causing significant ecosystem impacts already.

Due to the varying local impacts of dangerous climate change, it can be argued that
no amount of global warming is consistent with achieving substantive equality. The
impacts of climate change are already proving to have disproportionate impacts on
the most vulnerable groups across Canada and the same holds true across the
province of Saskatchewan. Similarly, there is a time lag between cause and effect in
our climate, and the ecological and socio-economic systems that depend on it.
Younger residents of Saskatchewan are certain to be disproportionately impacted by
dangerous climate change as they are anticipated to live longer and therefore feel the

full effect of present emissions and the maximum temperature response they elicit.

Many vulnerable groups are also disproportionately impacted by dangerous climate
change. Citizens with personal characteristics that are immutable as enumerated in
s.15 of the Charter such as Indigenous people, women, and those living with mental
and physical disabilities all experience greater impacts from the effects of climate

change.

Finally, there are a growing number of people experiencing ecoanxiety as represented
by the Personal Applicants supporting this application suffering from ecoanxiety.
Ecoanxiety is caused by experiencing the effects of climate change first hand, by
worrying about the effects of climate change, feeling constant concern of inadequate
government action to reverse the effects of climate change, and being subjected to

oppressive state action that serves to increase cumulative GHG emissions.

Ongoing action by the Respondents to continue to finance, develop, and approve
unabated fossil fuel electrical generation infrastructure serves to increase the GHG
emissions that are causing dangerous climate change and exacerbates the mental
condition of ecoanxiety. The anthropogenic existential threat caused primarily by

GHG emissions has created a serious health impact, particularly on youth, which has

17
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been identified as ecoanxiety by medical practitioners and therefore violates the s.7
Charter rights of all citizens and young people in particular. The public comments of
the Honourable Scott Moe, Premier of Saskatchewan, regarding the fact that
Saskatchewan’s GHG emissions are the highest per capita in Canada as reported in
the media that he “doesn’t care” did nothing except aggravate many of the

Applicants’ medical conditions.!®

51. All citizens’ s.7 Charter rights to life and security of person are infringed by
government action that increases GHG emissions via unabated fossil-fuel electrical

generation.

52. However, many citizens also face adverse impact discrimination because climate
change disproportionately affects those with personal characteristics protected in s.15
of the Charter such as race, sex, age, physical or mental disability, or analogous
grounds such as occupation. Those with multiple enumerated or analogous
characteristics face amplified harms from increased GHG emissions. Those living
with ecoanxiety face additional violations of human dignity that exacerbates their
harm. The Applicants submit that state action to increase GHG emissions has the
effect of imposing disadvantage on those with the enumerated and analogous grounds
listed above and submit that this ongoing action is inconsistent with substantive
equality enshrined by the Charter at s.15 over and above the s.7 infringements

impacting all citizens.

53. The Respondents must meaningfully address GHG emissions in keeping with
substantive equality because it will result in better outcomes for those
disproportionately impacted by climate change including the youth, women,
Indigenous peoples, farmers, and those suffering from ecoanxiety, and reduce the
unequal impacts experienced across the varied geography and ecosystems of

Saskatchewan and Canada as a whole.

16 David Shield, “Premier Moe defends 'I don't care' comments on per capita carbon emissions in Sask.,” (2022)

CBC, online: https://www.cbc.ca/news/canada/saskatoon/premier-moe-care-comments-carbon-emissions-
1.6416828 (3 March 2023).
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Indigenous Rights and Rights of Farmers

54.

55.

56.

57.

The SCC has stated: “Climate change has also had a particularly serious effect on
Indigenous peoples, threatening the ability of Indigenous communities in Canada to

sustain themselves and maintain their traditional ways of life.”!”

The traditional rights of the Indigenous people depend crucially on practices tuned to
a cyclical natural environment: for example, hunting caribou by tracking their
migrations, gathering food and medicinal plants in season, and trapping and fishing in
times of low or high waters. The development of new fossil fuel-based generation

assets destabilizes these cycles, causing dangerous climate change.

The effect of the Respondents’ actions to build new unabated fossil fuel-based
generation causes adverse discriminatory climate change impacts on Indigenous
people and their individual rights enshrined by s.7 and s.15 of the Charter.
Indigenous peoples’ race and religion are enumerated grounds in s.15 of the Charter
that are engaged because dangerous climate change has impacts that
disproportionately affect Indigenous traditional and cultural practices in a
“particularly serious” way that serves to exacerbate the historical and sociological

disadvantages already facing Indigenous peoples in Saskatchewan.

Primary producers in Saskatchewan also rely on a predictable and cyclical natural
environment: seeding, calving, harvest, pasturing livestock, and putting up hay all
depend greatly on water security and a stable climate. The Applicants submit that
farmers will experience the impacts of climate change more than most other
occupations in Canada due to a heavy reliance on the environment, their remote rural
locations, and their economic situations. The applicants take the position that a
farmer’s occupation is an analogous ground because it is constructively immutable.'®

The effect of the Respondents actions to exacerbate dangerous climate change causes

17 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 at para 11.
18 Dunmore v. Ontario (Attorney General), 2001 SCC 94 (CanLlII), [2001] 3 SCR 1016 at paras 166-170, and
Ontario (Attorney General) v. Fraser, 2011 SCC 20, at para 319.
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disproportionate harm and adverse impact discrimination upon Saskatchewan farmers.

58. In the context of considering adverse impact discrimination, the SCC has stated:
“discrimination is “frequently a product of continuing to do things ‘the way they have
always been done’”, and that governments must be “particularly vigilant about the

effects of their own policies” on members of disadvantaged groups.”!’

59. Farmers have historically been hit the hardest from environmental and ecological
disasters. The widespread drought of 2021 reduced farm yields by over 40% across
much of Saskatchewan.?® Farmers also faced widespread flooding in 2014-2015.2! In
addition, over 10,000 farm families walked away from their farms in the Palliser
Triangle and trekked to the north during the prolonged drought, ecological crisis of
blowing soil and erosion, and the economic collapse of the 1930s.?? The historical
record demonstrates that farmers are among the most impacted by natural disasters
associated with extreme weather events. Dangerous climate change caused by the
Respondents actions is increasing extreme weather events and amounts to adverse

impact discrimination upon farmers of Saskatchewan.

60. The Applicants point out that farmers and Indigenous peoples are more acutely
impacted by state action to increase GHG emissions and submit that this ongoing
action is inconsistent with substantive equality enshrined by the Charter at s.15, as
they are disproportionately impacted and submit that ongoing emissions of GHGs and
the ongoing approval of new unabated fossil fuel generation constitutes

discriminatory action against the Indigenous peoples and farmers of Saskatchewan.

SUMMARY OF THE MATERIAL FACTS

61. Human activity, primarily the burning of fossil fuels, is the main cause of dangerous

¥ Fraser v. Canada (Attorney General), 2020 SCC 28 (CanLII), at para 31.

20 Statistics Canada, “Drought drags down Saskatchewan economy in 2021, (2022) Ottawa, ON: Government
of Canada, online: https://www.statcan.gc.ca/ol/en/plus/1852-drought-drags-down-saskatchewan-economy-
2021 (26 March 2023).

2l CBC News, “Up to 3 million Saskatchewan acres flooded,” (10 July 2014), online:
https://www.cbc.ca/news/canada/saskatchewan/up-to-3-million-saskatchewan-farm-acres-flooded-1.2703137
(26 March 2023).

22 Gray, J., Men Against the Desert (Calgary: Fifth House Ltd., 1967) at 4.
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climate change. GHG emissions from human activities have already heated the earth
more than 1.1 degrees Celsius above pre-industrial levels. Ongoing and increasing
GHG emissions serve to accelerate dangerous climate change that will impact all

species on the planet and damage the environment.

There is a relationship between cumulative anthropogenic CO2 emissions and the
global warming they cause. Every additional molecule of GHG emitted by human
activity exacerbates the magnitude of these impacts and risks pushing the Earth
system into abrupt and irreversible climate changes known as ‘large-scale
discontinuities’ or ‘tipping points.” Tipping points have high impacts and are
interconnected across different biophysical systems that can lead to cascading effects
and positive feedback. Many changes due to past and future greenhouse gas
emissions are irreversible for centuries to millennia, especially changes in the ocean,

ice sheets, and global sea level.

In December 2015, the parties to the United Nations Framework Convention on
Climate Change adopted the Paris Agreement. The parties committed to holding
global warming to “well below” 2 degrees Celsius above pre-industrial levels and to
making efforts to limit it to 1.5 degrees Celsius above pre-industrial levels. Canada

ratified the Paris Agreement on October 5, 2016.

In 2018, Parliament enacted the Greenhouse Gas Pollution Pricing Act, S.C. 2018, c.
12, s. 186 (“GGPPA”). The GGPPA imposes a minimum national standard pollution
price that is scheduled to increase periodically arriving at $170/ton of CO2e emitted
by 2030. If SaskPower continues to rely on fossil fuel-based generation, rising
pollution prices will undermine the ability of the CIC to control electricity rates for
Saskatchewan residents and businesses as per the powers bestowed to the CIC under

The Crown Corporations Act, 1993.

. The Federal government enacted the Canadian Net-Zero Emissions Accountability

Act on June 29, 2021. This legislation enshrines in legislation the Government of
Canada’s commitment to achieve net-zero greenhouse gas emissions by 2050. In

March 2022, the Government of Canada introduced Canada’s 2030 Emissions
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Reduction Plan, which commits to achieve 40-45% emissions reductions below 2005
levels by 2030. Evidence shows that provinces can undermine each other in their
climate mitigation efforts, thereby holding Canada back in achieving its Net Zero
obligations: “Illustrative of the collective action problem of climate change, between
2005 and 2016, the decreases in GHG emissions in Ontario, Canada’s second largest
GHG emitting province, were mostly offset by increases in emissions in two of

Canada’s five largest emitting provinces, Alberta and Saskatchewan”.?

66. As outlined in the SaskPower 2021 - 2022 Annual Report, gross electricity supplied
during the reporting period was 25,644 GWh provided by fossil gas (42%), coal
(37%), hydroelectricity (11%), wind (6%), imports (3%), and other sources (1%).

67. Renewable energy from solar and wind is proven and ready to deploy at scale now.
Numerous methods of electrical storage exist and could be implemented in
Saskatchewan to support intermittent generation from renewables like solar and wind.
In addition to energy storage, many jurisdictions have successfully deployed demand
response and overcapacity strategies leading to grid penetration of non-synchronous
renewables with respect to total demand exceeding 20% in Denmark, Ireland, Spain,
and Great Britain as of 2020, for example. The ceiling of what is possible with
renewable solar and wind energy is constantly rising and SaskPower is presently far

below the ceiling of the possible.

68. Furthermore, the Respondents could commit to building gas-fired generation
equipped with Carbon Capture and Storage to mitigate the harmful pollution with the
best available technology.

69. Put plainly, the Respondents have numerous options for electricity generation and
energy storage, and they are not limited to the planned transition from coal to

unabated gas-fired generation.

70. SaskPower has historically obstructed efforts of others to pursue renewable energy

projects. James Smith Cree Nation has proposed to build a large hydroelectric facility

2 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 at para 24.
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on their reserve for the past 15 years.?* The local company SaskWind shut down after
spending almost 5 years trying to promote wind energy in Saskatchewan.?® The
reason Saskatchewan does not yet have a Net Zero plan for our electrical grid is not

because it is impossible - it was simply a choice not to bother.

A decarbonized electrical grid is the prerequisite for a Net Zero society. There are
enough renewable energy resources to meet Saskatchewan’s energy demands. By
electrifying sectors that were previously not electrified, it becomes easier to balance

the grid.

The asset management firm Lazard, which tracks levelized costs of energy per kWh,
has data showing the cost effectiveness of renewable energy compared to fossil fuel
generation. Clean electricity generation is already cost competitive with conventional
unabated fossil fuel generation. At the end of 2021, renewable energy accounted for
38% of global installed capacity and renewables contributed to an unprecedented
81% of global power additions that year. Clearly most electric utilities are building

renewable energy, not unabated gas-fired generation.

The Respondents have continued to expand and construct new unabated electrical

generation assets that burn fossil fuels:

a. The 353MW Chinook Power Station near Swift Current, SK was

commissioned in November 2019;

b. The 377MW Great Plains Power Station near Moose Jaw, SK is expected to

be commissioned in 2024;

c. SaskPower selected the site for potential new gas-fired power stations at NW-

36-33-24 W2M, near its Wolverine Switching Station, in the Lanigan area.

24 Thomas Piller, “First Nation planning hydro-electric facility on Saskatchewan river,” (25 July 2019) Global
News, online: https://globalnews.ca/news/5686553/first-nation-hydro-electric-facility-saskatchewan-river/

(26 March 2023).

23 Erin Petrow, “Saskwind calls it quits after frustrations about new Chinook power station,” (2016) Saskatoon
StarPhoenix, online: https://thestarphoenix.com/business/energy/saskwind-calls-it-quits-after-frustrations-
about-new-chinook-power-station (3 March 2023).
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SaskPower plans to build a 370MW combined cycle gas-fired power station at
this site. SaskPower forecasts that the 260MW combustion turbine, for simple
cycle dispatch, would be in service by 2027 and the remainder of the plant
would be operational by 2028;°

d. SaskPower continues to evaluate sites for new natural gas power stations

because natural gas “produces half the emissions of conventional coal.”?’

74. To achieve a Net Zero electrical grid, utilities must rely on negative emissions
technologies or offsets to provide a balance of emissions that equates to zero (Net
Zero). More emissions from fossil fuel generation plants (particularly unabated power
plants) will require more negative emissions technologies or offsets to achieve zero
emissions by the deadline. This is termed a “total system equivalency” of Net Zero.
Reasonable management and planning of SaskPower’s generation future that is
consistent with Charter rights should include a commitment to decarbonizing

SaskPower’s generation and a plan to achieve a total system equivalency of Net Zero.

26 See Correspondence from SaskPower dated 12 July 2022 at Tab N of this Application.

27 SaskPower, “Natural Gas,” (2023) Our Power Future Campaign, online: https://www.saskpower.com/our-
power-future/our-electricity/electrical-system/balancing-supply-options/natural-gas (3 March 2023).
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THE APPLICANTS’ SUPPORTING MATERIAL

75. The Applicants rely upon the following materials and the exhibits contained therein:

a.

The affidavit of applicant Sabrina Dykstra, commissioned remotely via

electronic means on March 19, 2023;

The affidavit of applicant Jill Forrester, commissioned remotely via electronic

means on March 22, 2023;

The affidavit of applicant Ryan Heise, commissioned in person on March 17,

2023;

The affidavit of applicant Kayla Hopkins, commissioned remotely via

electronic means on March 21, 2023;

The affidavit of applicant Lynn Oliphant, commissioned in person on March

17,2023;

The affidavit of applicant Harold Pexa, commissioned in person on March 20,

2023;

The affidavit of applicant Amy Snider, commissioned remotely via electronic

means on March 21, 2023;

The affidavit of expert witness, Katherine Arbuthnott, Ph.D., commissioned

remotely via electronic means on March 22, 2023;

The affidavit of expert witness, Amber Fletcher, Ph.D., commissioned

remotely via electronic means on March 22, 2023;

The affidavit of expert witness, Lindsay Galway, Ph.D., commissioned

remotely via electronic means on March 19, 2023;

The affidavit of expert witness, James Hansen, Ph.D., commissioned remotely

via electronic means on March 17, 2023;
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. The affidavit of expert witness, David Maenz, Ph.D., commissioned remotely

via electronic means on March 20, 2023;

m. The affidavit of Mark Bigland-Pritchard on behalf of public interest applicant,
Climate Justice Saskatoon Organization Inc., commissioned remotely via

electronic means on March 21, 2023;

n. The letter from SaskPower to William and Florence Wardell, dated 12 July
2022.

0. Such other affidavit material and evidence as Counsel may advise and this

Court may deem proper.

DATED at the City of Saskatoon, Saskatchewan, this 29th day of March, 2023.

“Glenn Wright”
Glenn Wright, solicitor for the
Applicants

AMENDED pursuant to Rule 3-72(1)(a) of The Queens Bench Rules of Saskatchewan
this 14" day of July, 2023.

/

v
C

Glenn Wright, solicitor for the
Applicants
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This notice is issued at the above-noted judicial centre on the 31% day of March, 2023.

“R. Heiser
D. Local Registrar”

Local Registrar

NOTICE

You are named as a respondent because you have made or are expected to make an adverse claim with respect to
this originating application. If you do not come to Court either in person or by your lawyer, the Court may make
an order declaring you and all persons claiming under you to be barred from taking any further proceedings
against the applicant(s) and against all persons claiming under the applicant(s). You will be bound by any order
the Court makes. If you want to take part in the application, you or your lawyer must attend in Court on the date
and at the time shown at the beginning of this form.

The rules require that a party moving or opposing an originating application must serve any brief of written
argument on each of the other parties and file it at least 3 days before the date scheduled for hearing the
originating application.

If you intend to rely on an affidavit or other evidence when the originating application is heard or considered,
you must serve a copy of the affidavit and other evidence on the originating applicant at least 10 days before the
originating application is to be heard or considered.

CONTACT INFORMATION AND ADDRESS FOR SERVICE
If prepared by a lawyer for the party:

Name of firm: Wardell Gillis
Name of lawyer in charge of ~ Glenn Wright
file:
2306 Arlington A K K S773L
Address of legal firms: 306 Arlington Avenue, Saskatoon, SK, S7J 3L.3
Telephone number: 306-956-3338
Fax number: 306-956-2228
E-mail address (if any): gwright@wardellaw.ca
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Clerk’s Stamp
COURT FILE NUMBER KBG-RG-00848-2023
COURT OF QUEEN’S BENCH FOR SASKATCHEWAN
JUDICIAL CENTRE REGINA
APPLICANTS SABRINA DYKSTRA, JILL FORRESTER, RYAN

HEISE, KAYLA HOPKINS, LYNN OLIPHANT,
HAROLD PEXA, AMY SNIDER, and CLIMATE
JUSTICE SASKATOON ORGANIZATION INC.

RESPONDENTS SASKATCHEWAN POWER CORPORATION,
CROWN INVESTMENTS CORPORATION OF
SASKATCHEWAN, and THE GOVERNMENT
OF SASKATCHEWAN
NOTICE OF APPLICATION

NOTICE TO RESPONDENTS

This application is made against you. You are a Respondent. You have the right to state your
side of this matter before the Court.

To do so, you must be in Court when the application is heard as shown below:

Where; Court of House
2425 Victoria Avenue
Regina, SK

Date:

Time: 10:00 a.m.

Remedy claimed or relief sought:

1. An Order pursuant to Rule 7-9 of The King's Bench Rules and the inherent jurisdiction of
this Honourable Court striking out or setting aside the Applicant’s Originating Application
and Amended Originating Application as against Saskatchewan Power Corporation and

Crown Investments Corporation of Saskatchewan;



10.

11.

A0029
Page 2

An Order pursuant to Rules 11-1, 11-7, and 11-8 of The King’s Bench Rules and the
inherent jurisdiction of this Honourable Court for costs of this application and the

Origination Application and Amended Originating Application;

An Order setting down this matter for a Special Chambers hearing, on a date set by the

Local Registrar and agreed upon by the parties; and
Such further and other relief as counsel may advise and this Honourable Court may allow.

Grounds for making the application:

The Originating Application and Amended Originating Application disclose no reasonable
claim as against the Respondents, Saskatchewan Corporation and Crown Investments

Corporation of Saskatchewan.

The Originating Application and Amended Originating Application fail to raise justiciable

issues.

In these circumstances, the Court should exercise its discretion to award costs pursuant to
Rules 11-1, 11-7, and 11-8.

Pursuant to General Application Practice Directive #11 (GA-PD #11), the maximum time
limit for oral presentation in Chambers is 30 minutes for the applicant, and 30 minutes for

the respondent.

The parties have discussed this matter and expect that oral arguments will surpass the time

limits for oral presentation in Chambers.

The Applicants, Saskatchewan Power Corporation and Crown Investments Corporation of
Saskatchewan, apply for an order directing the matter be referred to the Local Registrar to

be set for a special Chambers hearing,

Material or evidence to be relied on:

This Notice of Application, with proof of service;
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12. Brief of Law, to be filed;
13, Draft Order;
14. Such further and other material as counsel may advise and this Honourable Court may
allow.
Applicable Rules:

15.  Rule 7-9 of The King's Bench Rules.
16. Rule 11-1, 11-7, 11-8 of The King’s Bench Rules.
17.  General Application Practice Directive #11

Applicable Acts and regulations:

18. The Queen’s Bench Act, 1998, ss 9-10.

NOTICE

ewdence when the application is heard or consudered you must reply by giving reasonable notice

DATED at the City of Saskatoon, in the Province of Saskatchewan, this lgﬂcﬁy of September,
2023.
Mc¢KERCHER LLP

Ly

Solicitors for the Respondents
Saskatchewan Power Corporation and
Crown Investments Corporation of
Saskatchewan
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CONTACT INFORMATION AND ADDRESS FOR SERVICE

Name of Firm: McKercher LLP

Name of lawyer in charge of file: Collin K. Hirschfeld, K.C.

Address of legal firm: 374 3" Avenue South
Saskatoon, Saskatchewan
S7TK 1M5

Telephone number: (306) 653-2000

Fax number; (306) 653-2669

E-mail address: ¢.hirschfeld@mckercher.ca
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Form 6-5
{Subrule 6-5(1))

COURT FILE

NUMBER KB No. (00848 of 2023

COURT OF KING’S BENCH FOR SASKATCHEWAN

JUDICIAL CENTRE REGINA

SABRINA DYKSTRA, JILL FORRESTER, RYAN
APPLICANTS HEISE, KAYLE HOPKINS, LYNN OLIPHANT,
HAROLD PEXA, AMY SNIDER, and CLIMATE

(RESPONDENTS) /¢ 11¢E SASKATOON ORGANIZATION INC.

RESPONDENTS

(APPLICANT SASKATCHEWAN POWER CORPORATION, CROWN

G Cof INVESTMENTS CORPORATION OF SASKATCHEWAN,
bt and THE GOVERNMENT OF SASKATCHEWAN

Saskatchewan)

NOTICE OF APPLICATION ON BEHALF OF
THE GOVERNMENT OF SASKATCHEWAN

(Rules 7-9(1)(a) and 7-9(2)(a))
NOTICE TO THE APPLICANTS/RESPONDENTS:

This application is made against you. You are a respondent. You have the right to state your
side of this matter before the Court.

To do so, you must be in Court when the application is heard as shown below:

Where: Court of King’s Bench, Regina
Date: October 17, 2023
Time: 10:00 AM

(Read the Notice at the end of this document to see what else you can do and when you must
doit)

Page 1 of 5
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Remedy claimed or sought:

1.

An order pursuant to King's Bench Rule 7-9, striking out and setting aside the
Applicants’ claims as set out in the Amended Originating application against the
Government of Saskatchewan [Saskatchewan],

An Order setting this matter for a Special Chambers hearing, on a date set by the Local
Registrar and agreed on by the parties;

And,

3.

Such further relief as counsel may advise and this Honourable Court may allow.

Grounds for making this application:

4,

King's Bench Rule 7-9 authorizes the Court to strike out and set aside pleadings that
disclose no reasonable cause of action.

The application accords with Rule 1-3 of The King’s Bench Rules in that it may dispose
of one or more claims advanced in the within Amended Originating Application in a
timely and cost-effective way.

The Amended Originating Application raises no justiciable issues.

The Applicants seek remedies that would violate the Separation of Powers.

The Amended Originating Application discloses no reasonable cause of action.

The Applicants have not pleaded facts sufficient to establish a claim under s. 7 of the
Charter:

a. The Applicants have not plead facts sufficient to support a finding that the
impugned regulations have deprived the Applicants or any of the claimant groups
of rights to life, liberty, and security of the person;

b. The Applicants have not plead facts sufficient to support a finding that the
impugned state action has deprived the Applicants or any of the claimant groups

of rights to life liberty and security of the person;

c. The Applicants have not plead facts demonstrating the existence of a casual
connection between the alleged harm and the impugned regulations;

d. The Applicants have not plead facts demonstrating the existence of a causal
connection between the alleged harm and impugned state action;

Page 2 of 5
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e. The Applicants have not plead facts that establish a violation of's.7 that is
contrary to a principle of fundamental justice (Downer ¢. Procureure générale du
Québec 2019 QCCA 1893, leave to appeal to the Supreme Court of Canada
dismissed).

10. The Applicants have not pleaded facts sufficient to establish a claim under s. 15 of the
Charter:

a. The Applicants have not plead facts that establish that the impugned regulations
create a distinction based on enumerated or analogous grounds, on its face or in
its impact (R v Sharma 2022 SCC 39, para 28);

b, The Applicants have not plead facts that establish that the impugned state action
creates a distinction based on enumerated or analogous grounds, on its face or in
its impact (Sharma at para 28);

c. The Applicants have not plead facts that establish the impugned regulations
impose a burden or deny a benefit in a manner that has the effect of reinforcing,
perpetuating or exacerbating disadvantage (Sharma at 28);

d. The Applicants have not plead facts that establish that the impugned state action

imposes a burden or denies a benefit in a manner that has the effect of reinforcing,
perpetuating or exacerbating disadvantage (Sharma at 28).

Material or evidence to be relied on:
11. This Notice of Application, with proof of service thereof;

12. The Originating Application dated March 31, 2023 and Amended Originating
Application dated July 14, 2023;

13. Brief of law, to be filed;

14. Such further and other material as counsel may advise and this Honourable Court may
allow.

Applicable rules:
15. Queen’s Bench Rules 1-3, 7-9(1)(a) and 7-9(2)(a).
Applicable Acts and Regulations:

16. The Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1932, being
Schedule B to the Canada Act, 1982 (UK), 1982 ¢ 11.

Page 3 of 5
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17. The Power Corporation Act, RSS 1978, ¢ P-19.
18. The Crown Corporations Act, 1993, SS 1993, ¢ C-50.101.
19. The Proceedings Against the Crown Act, 2019, SS 2019, ¢ P-27.01.

20. An Act Respecting the Management and Reduction of Greenhouse Gases and Adaptation
to Climate Change, SS 2010, ¢ M-2.01.

21. The Management and Reduction of Greenhouse Gases (General and Electricity
Producer) Regulations, RRS ¢ M-2.01 Reg 1.

DATED at the City of Regina, in the Province of Saskatchewan, this / 4 day of

{/ﬂ/ , 2023,
Sz

(siBnature)

NOTICE

If you do not come to Court either in person or by your lawyer, the Court may give the applicant(s} what they
want in your absence. You will be bound by any order that the Court makes. If you want to take part in this
application, you or your lawyer must attend in Court on the date and at the time shown at the beginning of the
form. If you intend to rely on an affidavit or other evidence when the application is heard or considered, you
must reply by giving reasonable notice of the material to:the applicant.
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CONTACT INFORMATION AND ADDRESS FOR SERVICE

If prepared by a lawyer for the party:

Name of firm:

Name of lawyer in charge of
file:

Address of legal firm:

Telephone number:
Fax number (if any):

E-mail address (if any):

Ministry of Justice and Attorney General

C. Elaine Thompson, X.C. and Savannah Downs
Constitutional Law Branch,

Legal Services Division

820 — 1974 Scarth Street

Regina, SK ~ S4P 4B3

(306) 787-5584

(306) 787-9111

elaine.thompson@gov.sk.ca

Page 5 of 5§
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COURT FILE

NUMBER KB No. 848 0f 2023

COURT OF KING’S BENCH FOR SASKATCHEWAN

JUDICIAL CENTRE  REGINA

SABRINA DYKSTRA a minor by her litigation
guardian CLAIRE DYKSTRA, JILL FORRESTER,
RYAN HEISE, KAYLA HOPKINS,

APPLICANTS LYNN OLIPHANT, HAROLD PEXA, AMY SNIDER,
and CLIMATE JUSTICE SASKATOON
ORGANIZATION INC.
SASKATCHEWAN POWER CORPORATION,
RESPONDENTS CROWN INVESTMENTS CORPORATION OF

SASKATCHEWAN, and THE GOVERNMENT OF
SASKATCHEWAN

AMENDED ORIGINATING APPLICATION

NOTICE TO THE RESPONDENT(S)
This application is made against you. You are a respondent.

You have the right to state your side of this matter before the Court. To do so, you must be in
Court when the application is heard as shown below:

Where Court of King’s Bench
2425 Victoria Avenue
Regina, SK S4P 4W6

Date October 4, 2024 (tentative)

Time 10:00AM

Go to the end of this document to see what you can do and when you must do it.
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PARTICULARS OF APPLICATION

Introduction

1. We are in a time of dangerous climate change, primarily caused by the burning of
fossil fuels. The Applicants submitting this application live in or have strong ties to

Saskatchewan and are impacted by the effects of the growing climate crisis.

2. The Applicants’ constitutional rights protected under the Canadian Charter of
Rights and Freedoms' (hereinafter the “Charter”) are violated by government
action that causes and continues to exacerbate the harm and intensity of climate

change.

3. All levels of government have the duty to reduce the greenhouse gas (GHG)
emissions causing dangerous climate change. A stable climate requires that we
quickly and dramatically reduce emissions from human activity to achieve Net Zero.
Net Zero means that GHG emissions produced by human activity are reduced
sharply and that any remaining GHG emissions that cannot be eliminated are
negated completely by implementing methods of absorbing carbon dioxide from the
atmosphere to offset remaining GHG emissions. Climate science tells us that the
sooner we achieve Net Zero, the sooner our climate will stabilize, potentially

allowing humanity a chance to adapt and avoid dangerous climate change.

4. To achieve Net Zero, the most credible and impactful path is to stop burning fossil
fuels by replacing fossil energy, largely with electricity, and decarbonizing our
electrical supply. Therefore, decarbonization of the electricity supply needs to be

one of the highest priorities on the path to achieving Net Zero.

5. The SASKATCHEWAN POWER CORPORATION (hereinafter “SaskPower”)

continues to invest in developing unabated fossil fuel-based generation assets. 2

! Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (U.K.), 1982 ¢ 11 [Charter].

2 “unabated” throughout this application refers to power generation not equipped with Carbon Capture and
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New unabated fossil-fuel based generation built today will produce GHG emissions
for several decades and ongoing construction of new unabated fossil fuel generation
undermines Canada’s national efforts to achieve Net Zero emissions as per the Paris
Agreement.’ Although Saskatchewan intends to reduce its emissions associated with
the provincial electrical grid by up to 50% below 2005 levels by 2030, this is largely
being accomplished through a transition from coal to fossil-gas plus wind
generation. SaskPower currently has no firm commitment to achieve Net Zero

emissions.

6. The Government of Saskatchewan, as owner of SaskPower, is exacerbating
dangerous climate change by constructing new unabated fossil fuel-based generation

assets (“Impugned State Actions”)—namely the Great Plains Power Station in

Moose Jaw, Saskatchewan, and the Aspen Power Station near Lanigan,

Saskatchewan. Construction of the Great Plains Power Station commenced in 2021

and the plant is anticipated to begin operating in 2024. The construction of the

Aspen Power Station is anticipated to begin in 2024.

7. Through this application, the Applicants are asking the Court to consider their
Charter rights and whether those rights are breached by the actions of the
Saskatchewan government and the provincial Crown corporations responsible for
providing and delivering electricity to Saskatchewan residents and businesses as it
relates to approving new electrical generation assets. The Applicants ask that the
Court direct the Respondents to prepare formal plans to decarbonize the provincial
electrical grid. If this Court finds that the Applicants’ Charter rights are being

breached by the ongoing development of new unabated fossil-fuel-based generation,

Sequestration technology (CCS) that would otherwise reduce or abate the pollution intensity associated with
fossil-fuelled electrical generation.

3 United Nations Framework Convention on Climate Change, Paris Agreement, Adopted at the United Nations
Climate Change Conference (COP21) in Paris, France, on 12 December, 2015. Canada is a signatory to the
international treaty and ratified the Paris Agreement on October 5, 2016. The Paris Agreement entered into
force on November 4, 2016, online: https://unfccc.int/sites/default/files/english_paris_agreement.pdf (3 March
2023).
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the Applicants respectfully ask this Court to grant remedies that would mitigate or

eliminate the harms caused by the Respondents.

THE PARTIES

8. The respondent, SaskPower, is a body corporate, duly incorporated pursuant to the
laws of Saskatchewan. SaskPower is governed by The Power Corporation Act* and
subject to the provisions of The Crown Corporations Act, 1993° of Saskatchewan.
SaskPower is an agent of the provincial Crown and is charged with providing and

delivering electricity to Saskatchewan residents and businesses.

0. The respondent, CROWN INVESTMENTS CORPORATION OF
SASKATCHEWAN (hereinafter “CIC”) is duly incorporated pursuant to the laws of
Saskatchewan. The CIC is the holding company for Saskatchewan’s commercial
Crown Corporations, including SaskPower. The CIC has broad authority pursuant to
The Crown Corporations Act, 1993 to direct SaskPower and provide oversight of

SaskPower’s operations.

10. The respondent, THE GOVERNMENT OF SASKATCHEWAN, is the Crown in
Right of Saskatchewan as designated in The Proceedings Against the Crown Act,
2019.°

11. The applicants SABRINA DYKSTRA (a minor by her litigation guardian CLAIRE
DYKSTRA), JILL FORRESTER, RYAN HEISE, KAYLA HOPKINS,
LYNN OLIPHANT, HAROLD PEXA, and AMY SNIDER are natural persons and
residents of Saskatchewan ranging in age from 14 to 80 years old (the “Personal
Applicants”). The Personal Applicants share common interests in that they are
affected by dangerous climate change, they all rely on electricity as provided by the

respondent SaskPower, and they all rely on emissions reductions by SaskPower to

4 The Power Corporation Act, R.S.S. 1978, c. P-19.
> The Crown Corporations Act, 1993, SS 1993, c¢. C-50.101.
® The Proceedings Against the Crown Act, 2019, SS 2019, c. P-27.01.

5
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mitigate the severity of anthropogenic climate change caused by burning of fossil

fuels.

12. The public interest applicant Climate Justice Saskatoon Organization Inc. is a civil
society organization based in Saskatoon, Saskatchewan that advocates for
sustainable development, mitigation of dangerous climate change, and accelerating a

just transition to a clean economy (applicant “CJS”).

13. The Applicants have demonstrated commitment to pushing for rapid and effective
government action through individual and collective action. They have significant
concerns over the risks that climate change poses to their health and wellbeing, their

futures, their lives, their communities as well as the environment. As outlined in the

affidavits of the Personal Applicants, many of the applicants are already

experiencing harms of anxiety and depression caused by the impacts of dangerous
climate change they-already-experienee coupled with sensations of helplessness as

our provincial government continues to finance, encourage, and approve expanding

infrastructure that increases Saskatchewan’s the GHG emissions, exacerbating

dangerous climate change.

14. The Applicants have demonstrated a serious and genuine interest in the subject
matter of Originating Application. This Application is a reasonable and effective
way to bring these issues to the Court for reasons that include: (i) the claim at issue
impacts all Saskatchewan residents and future generations; (ii) the Applicants have
the support of counsel with the expertise, resources and commitment to bring this
Application forward; and (iii) the Applicants are well-placed to bring this
Application and it is unreasonable to expect that others (or future generations) will

bring a similar application now.

RELIEF SOUGHT
15. The Applicants seek the following remedies pursuant to s.52(1) of the Constitution
Act, 1982:
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a. An order declaring that specific provisions of The Management and Reduction
of Greenhouse Gases (General and Electricity Producer) Regulations (the
“MRGHG Regulations”)’ that allow cumulative emissions from SaskPower of
77,000,000 tonnes in the 2020-2024 compliance period and 64,500,000 tonnes
in the 2025-2029 compliance period to be in breach of the Applicants’ s.7 and
s.15 Charter rights;

b. An order directing the Respondent government of Saskatchewan to prepare a
generation and asset management plan that will provide and deliver Net Zero
electricity to the residents and businesses of Saskatchewan in aggregate by the
end of year 2035 or in the alternative by end of year 2040 at the latest (“SK
NZ Electricity Plan”);

c. An order directing the Respondent Saskatchewan government to set emissions
reduction targets in the MRGHG Regulations for SaskPower that are
consistent with Saskatchewan’s share of the minimum level of GHG
reductions necessary to limit global warming to well below 2°C (i.e. the upper
range of the Paris Agreement temperature standard) thereby reasonably
protecting the environment and the Charter rights of the Applicants and the

public; and

d. In the alternative, the same declaratory relief sought above in this paragraph

pursuant to s.24(1) of the Charter or this Court’s inherent jurisdiction.

16. The Applicants seek the following remedies pursuant to s.24(1) of the Charter:

a. An order declaring that the Respondents’ ongoing development and expansion
of unabated fossil-fuel based generation at the Great Plains power plant
(currently under construction) and at the proposed Aspen Welverine power
plant (near Lanigan) violates the rights of the Personal Applicants, all

7 The Management and Reduction of Greenhouse Gases (General and Electricity Producer) Regulations, Sask
Reg, 2018, c. M-2.01 Reg 1.
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Saskatchewan residents, and future generations under s.7 of the Charter in a

manner that cannot be saved under s.1 of the Charter;

b. An order declaring that the Respondents’ ongoing development and expansion
of unabated fossil-fuel based generation at the Great Plains power plant and at

the proposed Aspen Welverine power plant violates the rights of the Personal

Applicants and future generations under s.15 of the Charter in a manner that

cannot be saved under s.1 of the Charter;

c. An order directing that the Respondents cease and discontinue the
development, construction, planning, and investment in any unabated fossil
fuel generation unless the Respondents can demonstrate how any new
unabated fossil fuel-based generation can be incorporated within the SK NZ
Electricity Plan or the revised MRGHG Regulations as requested in the

paragraph above;

d. Additionally, or in the alternative, an order declaring that ongoing
development and expansion of unabated fossil fuel based electrical generation
constitutes a breach of the statutory duty of care of the CIC directors and the
SaskPower directors as prescribed by s.46 of The Crown Corporations Act,
1993, 5.9-23 173 of The Business Corporations Act,_ 20218, and the common
law fiduciary duty of the directors of SaskPower and the CIC to all residents
of Saskatchewan and that such ongoing action is not in good faith with a view
to the best interests of the CIC or SaskPower as per s.48(1)(a) of The Crown

Corporations Act, 1993; and

e. Additionally, or in the alternative, an order directing the Respondent
government of Saskatchewan to ensure the directors of CIC and SaskPower
deliver on their statutory and common law fiduciary duties to set interim

targets for emissions reduction related to electricity generation beginning in

8 The Business Corporations Act, 2021, SS 2021, ¢c. 6.
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the year 2027, and periodic targets thereafter, that demonstrate a credible path
to achieving the SK NZ Electricity Plan or the revised MRGHG Regulations

emissions limits requested above; and

f. In the further alternative, an order directing the Respondent government of
Saskatchewan to compel the CIC and SaskPower directors to prepare a SK NZ
Electricity Plan to justify and rationalize any ongoing expansion of unabated

fossil fuel-based generation within the context of Net Zero emissions goals.

17. The Applicants seek no costs and ask that no costs be awarded against them as this

action serves an important public interest to:

a. determine whether ongoing action of the state in the approval and
development of new GHG emitting electrical generation from unabated fossil

fuel generation assets violates Charter rights of Canadians, and;

b. to determine if the Principles of Fundamental Justice associated with
Canadians’ section 7 Charter rights ascribe legal obligations upon the

Respondents with respect to decarbonizing our electricity supply.

18. Such further and other relief as counsel may advise and this Honourable Court may

allow.

GROUNDS FOR MAKING THIS APPLICATION

19. This application is validly brought before this Court pursuant to Rule 3-49(1)(h)° as
the Applicants seek relief pursuant to s.24(1) of the Charter to address state action
that infringes their Charter rights as described herein this application and relief
pursuant to s.52(1) of the Constitution Act, 1982 to declare sections of the MRGHG
Regulations, to the extent of its inconsistencies with the Constitution, of no force or

effect.

? Saskatchewan, The Queen’s Bench Rules, r 3-49(1)(h).
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As per Rule 3-49(1)(i),' it is unlikely there will be any material facts in dispute as it
relates to dangerous climate change, the causes thereof, or the fact that humanity
must achieve Net Zero to mitigate dangerous climate change in order to have a
reasonable chance to adapt to the atmospheric and climatic changes already caused

by human activity.

SaskPower operates primarily under the mandate and authority of The Power
Corporation Act. Section 8 of The Power Corporation Act bestows broad authority
on SaskPower with respect to electrical generation, transmission, distribution, and

“efficient operation of the corporation=s [sic] business for the public good.”!!

Section 38 of The Power Corporation Act grants SaskPower the exclusive right to
supply, transmit, distribute, and sell electrical energy within Saskatchewan apart
from a portion of the cities of Saskatoon and Swift Current. SaskPower’s vision,
mission and values flow from The Power Corporation Act and SaskPower’s

relationship with its parent company, the CIC.

By virtue of The Crown Corporations Act, 1993, SaskPower has been designated a
subsidiary of the CIC. SaskPower follows the direction provided by CIC.

Section 46 of The Crown Corporations Act, 1993, imposes a duty of care upon
every officer and director of a Crown corporation to “act honestly and in good faith
with a view to the best interests of the Crown corporation,” and to “exercise the
care, diligence and skill that a reasonably prudent person would exercise in
comparable circumstances.”'? The Applicants submit that reasonable and prudent
directors would recognize and acknowledge that CIC and SaskPower have an

obligation to commit to Net Zero emissions by 2035 or 2040 at the latest.

In addition to the statutory duty of care described in the preceding paragraph, the

Respondent government of Saskatchewan must ensure the directors of CIC and

10 1bid at r 3-49(1)(i).
" The Power Corporation Act, supra note 2 at s. 8(1)(j).

12 The Crown Corporations Act, 1993, supra note 3 at s. 46.
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SaskPower conform to the common law fiduciary duty to act for the benefit of the
residents of Saskatchewan. As fiduciaries, the CIC and SaskPower directors owe a
duty of good faith, due care, loyalty, and disclosure in relation to their conduct in
relation to setting policy and direction for the corporations. The directors must
balance the objectives of reliable, cost-effective, and sustainable power generation
for Saskatchewan customers and communities the Crown corporations serve.
Informed by recently released climate science reports, international agreements and
pledges, rising pollution prices, and the increasing severity of extreme weather
events induced by dangerous climate change, reasonably prudent people exercising
care and diligence as directors would not expand unabated fossil fuel generation and

would create a Net Zero plan to decarbonize the provincial electrical grid.

The Respondent government of Saskatchewan is obligated to ensure the directors of
the CIC and SaskPower are fulfilling their statutory duty of care and common law

fiduciary duty that is owed to all residents of Saskatchewan.

Government produced GHG Emissions

27.

28.

The Applicants submit that the Impugned State Actions of CIC and SaskPower, as

authorized by statute, evidence ongoing action and intention to continue to build,

develop, or promote expansion of Crown and third-party electrical generation assets

that exacerbate the causes of dangerous climate change. The affidavit of expert

witness, Dr. James Hansen, outlines the evidence of fossil fuel emissions driving

concentrations of GHG to unprecedented levels.'?

Fossil fuel-based generation assets typically operate for 50 years or longer.
Administrative decisions to build new unabated fossil fuel generation assets today
commit the province to ongoing emissions on a long-term basis, exacerbating the
climate crisis, and risk significant costs to the residents and businesses of
Saskatchewan either due to rising pollution prices, more stringent output-based

performance standards for electricity generation, or premature obsolescence should

13 Expert witness Dr. James Hansen affidavit, commissioned March 17, 2023, at paras 11-13.
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high emissions generation assets be shuttered prematurely.

The Intergovernmental Panel on Climate Change (hereinafter the "IPCC") — a
comprehensive and authoritative assessment of climate science research — has
confirmed the devastating impacts of climate change in a world where global
average temperatures rise to 1.5°C above pre-industrial levels and has confirmed
that these impacts would be significantly worse if temperatures rise to and exceed

2°C above pre-industrial levels.

The Sixth Assessment Reports from the IPCC were released in August 2021
(working group one — Climate Change 2021: The Physical Science Basis), February
2022 (working group two - Climate Change 2022: Impacts, Adaptation and
Vulnerability), and April 2022 (working group three — Climate Change 2022:
Mitigation of climate change). These reports clearly articulate the urgent need for
immediate action and greater ambition to decarbonize at all levels of government.
The findings of the Sixth Assessment Reports of the [PCC are much clearer and
unequivocal than the findings of the Fifth Assessment Reports dating back to
2013/2014. The converging science on dangerous climate change, the impacts, and
causes thereof must inform the Court’s consideration of whether state action to build
new unabated fossil-fuel electrical generation is consistent with the Applicants’

Charter rights.

The Applicants are asking for the Court to find that the Respondents have an
obligation to set a Net Zero target for the Crown electrical system and demonstrate
that any new fossil fuel-based generation assets are compatible with that target.
Alternatively, the Applicants ask this Court to direct the Respondents to set
emissions reduction targets in the MRGHG Regulations that serve to reduce absolute
emissions related to electricity generation within the province. Given the evolution
of climate science and the certainty of the causes and impacts of dangerous climate
change, the government’s expansion of unabated GHG emitting infrastructure

infringes the Applicants’ Charter rights.

The Applicants state that ongoing development of new unabated fossil-fuel based

12
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generation exacerbates dangerous climate change which infringes their Charter

rights. Not only is Net Zero needed, but it is achievable, as described in the affidavit

of expert witness, David Maenz.'* The Applicants ask the Court to put a moratorium

on new unabated fossil-fuel generation assets unless it can be shown that new
unabated assets meet the broader Net Zero target. Alternatively, the Applicants ask
the Court to put a moratorium on new unabated fossil-fuel generation assets unless it
can be shown that such new assets would align with revised MRGHG Regulation

targets that deliver absolute emissions reductions.

Should this Court decide not to order the Respondents CIC and SaskPower to
prepare a Net Zero target with a deadline, in the alternative, the Applicants suggest
that these Respondents have statutory and common law duties of care and the
Applicants ask this Court to find that the CIC and SaskPower do not have discretion
to engage in building of new unabated polluting electrical generation because that is
contrary to their statutory and common law duties of care. Given the findings of the
most recent IPCC Sixth Assessment Reports, any new fossil fuel generation assets
proposed should only be built with pollution abatement technology (such as Carbon
Capture and Sequestration) to manage the GHG emissions causing dangerous

climate change.

Charter rights

34.

35.

Pursuant to s. 7 of the Charter: “Everyone has the right to life, liberty and security
of the person and the right not to be deprived thereof except in accordance with the

principles of fundamental justice.”

Dangerous climate change caused by anthropogenic GHG emissions poses
immediate and growing threats to the Applicants’ Charter rights. The Supreme

Court of Canada (the “SCC”) has stated:

Climate change is real. It is caused by greenhouse gas emissions resulting from

human activities, and it poses a grave threat to humanity’s future. The only way to

14 Expert witness David Maenz affidavit, commissioned March 20,2023.
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address the threat of climate change is to reduce greenhouse gas emissions.

A0050

15

There are myriad ways that climate change impacts the health, lives, liberty, and

livelihood of current and future generations of Saskatchewan residents. If global

warming exceeds 1.5°C above pre-industrial temperatures, the impacts of climate

change in Saskatchewan will include (but will not be limited to):

a.

an increase in the frequency and intensity of acute extreme heat events (e.g.
one-in-30 year extreme "heat waves"), with a resulting increase in fatalities,

serious illness and severe harm to human health and security;

an increase in overall temperatures and heat waves (separate and apart from
acute extreme heat events), with a resulting increase in fatalities, serious

illness and severe harm to human health and security;

an increase in the spread of infectious diseases such as Lyme disease and
West Nile Virus (along with other diseases spread by ticks, mosquitos and
other vectors, as well as food and waterborne diseases), with a resulting

increase in fatalities, serious illness and severe harm to human health and

security;

an increase in the frequency and intensity of fire activity (including forest
wildfires), with a resulting increase in fatalities, serious illness, displacement

and severe harm to human health and security;

an increase in the frequency and intensity of flooding, droughts, and other
extreme weather events, with a resulting increase in fatalities, serious illness,
displacement, loss of livelihood, loss of water security and severe harm to

livestock, crops, and human health and security;

an increase in the spread of harmful algal blooms in water that Saskatchewan

residents use for drinking, watering livestock, and recreational purposes, with

15 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 at para 2.
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a resulting increase in serious illness, loss of livelihoods, and severe harm to

human health and security;

g. impact on food security and food sovereignty within certain Saskatchewan

communities;

h. a_disproportionate increase in harms to Indigenous peoples, including

increased impacts on health, access to essential supplies, ability to carry out

traditional activities, loss of livelihoods, and displacement; and

1. an increase in serious psychological harms and mental distress arising from
the impacts of climate change, including but not limited to, the impacts set out

in the paragraphs above.

The affidavits of the Personal Applicants demonstrate that dangerous climate change

has already directly impacted their lives at the local level here in Saskatchewan. '°

These devastating impacts of climate change will be felt in a particularly acute way
by vulnerable populations and marginalized communities including youth, women,
farmers, the elderly, those with pre-existing health issues and Indigenous peoples.
Youth and future generations, in particular, will bear the brunt of the impacts of
climate change, given that these impacts will significantly increase in severity and
intensity as the years progress, and that they are among the most vulnerable to these

impacts, both physically and mentally.

All of these devastating impacts of climate change will become even more
pronounced in Saskatchewan as the Earth's climate warms to levels approaching and

exceeding 2°C above pre-industrial levels.

The Applicants submit that current state-sanctioned GHG emissions are serving to

16 See Affidavit of Sabrina Dykstra commissioned March 19, 2023 at paras 10, 13-16, and 21-23: Affidavit of
Jill Forrester commissioned March 22, 2023 at paras 7-8, and 11-13; Affidavit of Ryan Heise commissioned
March 17, 2023 at paras 9-13; Affidavit of Lynn Oliphant commissioned March 17, 2023 at para 13; Affidavit
of Harold Pexa commissioned March 20, 2023 at paras 6-7, 9, and 11-15; Affidavit of Amy Snider

commissioned March 21, 2023 at paras 7-18; Affidavit of Kayla Hopkins commissioned March 21, 2023 at
paras 12-23 and 27-28.
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exacerbate dangerous climate change. Therefore, when the Respondents
unreasonably take actions to build new unabated fossil fuel-based generation assets,
that these actions are inconsistent with the Charter because they-it infringe upon the

Applicants’ s. 7 rights to life and security of the person in ways that violate the

principles of fundamental justice. The Respondents must refrain from ongoing

development and construction of unabated fossil fuel generation assets because such

actions interfere with the fundamental rights guaranteed by the Charter.

In addition, the Applicants submit that s. 7 of the Charter-censists-of extends to a an

customary international law obligation on governments to act in mitigating climate

change. This obligation arises from international norms, international treaties to
which Canada is a signatory, and the jurisprudential requirement that Canadians be

protected by the Charter in accordance with treaties to which Canada is a signatory.

Although Canada does not have entrenchment of international treaties as part of its
Constitution, the SCC has affirmed Chief Justice Dickson’s enunciation in
numerous cases, that “the Charter should be presumed to provide at least as great a
level of protection as is found in the international human rights documents that

Canada has ratified.”!’

Canada is a signatory to the International Covenant on Civil and Political Rights
(“ICCPR”), which includes a healthy environment as part of the right to life.!® The
SCC in Divito v Canada (Public Safety and Emergency Preparedness), held that the
rights protected by the ICCPR, which is binding on Canada, provide a minimum

level of protection in interpreting Charter rights."’

7 Health Services and Support - Facilities Subsector Bargaining Assn. v British Columbia, 2007 SCC 27 at
para 70. See also: Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4 at para 64 and Nevsun
Resources Ltd v Araya, 2020 SCC 5 at paras 74-86.

'8 United Nations International Covenant on Civil and Political Rights, General comment No. 36 (2018) on
article 6 of the International Covenant on Civil and Political Rights, on the right to life, UN Human Rights
Committee OR, 124th Sess, CCPR/C/GC/36 (2018) at 26 and 62, online:
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-comment-no-36-article-

6-right-life (26 March 2023).
19 Divito v Canada (Public Safety and Emergency Preparedness), 2013 SCC 47 at para 25.
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The Respondent Government of Saskatchewan has obligations under 7he
Management and Reduction of Greenhouse Gases Act (the “MRGHG Act”)*° to
establish a GHG reduction target for Saskatchewan. The MRGHG Act compels
prescribed regulated emitters to reduce GHG emissions as prescribed by The
Management and Reduction of Greenhouse Gases (General and Electricity
Producer) Regulations (the “MRGHG Regulations”). SaskPower is a “prescribed
regulated emitter” and s. 16 of the MRGHG Regulations limits SaskPower to
77,000,000 tonnes of cumulative emissions for the 2020-2024 compliance period
and 64,500,000 tonnes for the 2025-2029 compliance period.

The Applicants submit that the “Emission Reduction Obligations” prescribed in the
MRGHG Regulations are not, in fact, targets to reduce emissions with respect to the
2020-2024 compliance period. The average annual emissions of SaskPower, as
disclosed in its annual reports over the past three years (2019-2021) are 14.5 MT/yr.
The MRGHG Regulations target of limiting cumulative emissions for SaskPower
from 2020-2024 equate to an average annual emission of 15.4 MT/yr. Therefore, the
effect of the MRGHG Regulations is to allow SaskPower to increase emissions in

the short term.

The Applicants seek an order for the Respondents CIC and SaskPower to prepare a
SK NZ Electricity Plan by 2035 or 2040 at the latest. The Applicants submit that
given the urgency of the climate crisis and the pressing need for transformative

action within the next 7 years, such an order is warranted.

The Charter also enshrines a guarantee of substantive equality in s. 15.
Temperatures in Canada have risen by nearly 2 degrees Celsius in the past 80 years,
roughly double the global average rate of increase, and are expected to continue to

rise faster than the global average rate. In the Canadian Arctic and northern

Saskatchewan, the average temperature has increased at a rate of nearly three times

the global average, and that increase is causing significant ecosystem impacts

20852010, ¢ M-2.01.
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already.

Due to the varying local impacts of dangerous climate change, it can be argued that
no amount of global warming is consistent with achieving substantive equality. The
impacts of climate change are already proving to have disproportionate impacts on
the most vulnerable groups across Canada and the same holds true across the
province of Saskatchewan. Similarly, there is a time lag between cause and effect in
our climate, and the ecological and socio-economic systems that depend on it.
Younger residents of Saskatchewan are certain to be disproportionately impacted by
dangerous climate change as they are anticipated to live longer and therefore feel the

full effect of present emissions and the maximum temperature response they elicit.

Many vulnerable groups are also disproportionately impacted by dangerous climate
change. Citizens with personal characteristics that are immutable as enumerated in
s.15 of the Charter such as Indigenous people, women, and those living with mental
and physical disabilities all experience greater impacts from the effects of climate

change.

Finally, there are a growing number of people experiencing ecoanxiety as
represented by the Personal Applicants supporting this application suffering from
ecoanxiety. Ecoanxiety is caused by experiencing the effects of climate change first
hand, by worrying about the effects of climate change, feeling constant concern of
inadequate government action to reverse the effects of climate change, and being
subjected to oppressive state action that serves to increase cumulative GHG

emissions.

Ongoing action by the Respondents to continue to finance, develop, and approve
unabated fossil fuel electrical generation infrastructure serves to increase the GHG
emissions that are causing dangerous climate change and exacerbates the mental
condition of ecoanxiety. The anthropogenic existential threat caused primarily by

GHG emissions has created a serious health impact, particularly on youth?!, which

21

See affidavit of expert witness, Dr. Lindsay Galway commissioned March 19, 2023 at paras 12-19.
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has been identified as ecoanxiety by medical practitioners?? and therefore violates
the s.7 Charter rights of all citizens and young people in particular. The public
comments of the Honourable Scott Moe, Premier of Saskatchewan, regarding the
fact that Saskatchewan’s GHG emissions are the highest per capita in Canada as
reported in the media that he “doesn’t care” did nothing except aggravate many of

the Applicants’ medical conditions.?

All citizens’ s.7 Charter rights to life and security of person are infringed by
government action that increases GHG emissions via unabated fossil-fuel electrical

generation.

However, many citizens also face adverse impact discrimination because climate
change disproportionately affects those with personal characteristics protected in
s.15 of the Charter such as race, sex, age, physical or mental disability, or analogous
grounds such as occupation. Those with multiple enumerated or analogous
characteristics face amplified harms from increased GHG emissions. Dr. Amber

Fletcher outlines several disproportionate impacts climate change has on various

distinct groups, including gender (women in particular).?* Those living with

ecoanxiety face additional violations of human dignity that exacerbates their harm,

which Dr. Katherine Arbuthnott focused on in her affidavit. Dr. Lindsay Galway in

her affidavit discusses how the rights of young people are affected by the growing

impacts of climate change.

The Applicants submit that state action to increase GHG emissions has the effect of
imposing disadvantage on those with the enumerated and analogous grounds listed
above and submit that this ongoing action is inconsistent with substantive equality
enshrined by the Charter at s.15 over and above the s.7 infringements impacting all

citizens.

22

See affidavit of expert witness, Dr. Katherine Arbuthnott, commissioned March 22, 2023, at para 9.

23 David Shield, “Premier Moe defends 'I don't care' comments on per capita carbon emissions in Sask.,” (2022)

CBC, online: https://www.cbc.ca/news/canada/saskatoon/premier-moe-care-comments-carbon-emissions-
1.6416828 (3 March 2023).

24

See affidavit of expert witness Dr. Amber Fletcher commissioned March 22, 2023 at paras 12-13.
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The Respondents must meaningfully address GHG emissions in keeping with
substantive equality because it will result in better outcomes for those
disproportionately impacted by climate change including the youth, women,
Indigenous peoples, farmers, and those suffering from ecoanxiety, and reduce the
unequal impacts experienced across the varied geography and ecosystems of

Saskatchewan and Canada as a whole.

Indigenous Rights and Rights of Farmers

56.

The SCC has stated: “Climate change has also had a particularly serious effect on
Indigenous peoples, threatening the ability of Indigenous communities in Canada to

sustain themselves and maintain their traditional ways of life.”?

The traditional rights of the-Indigenous peoples depend crucially on practices tuned
to a cyclical natural environment: for example, hunting caribou by tracking their

migrations, gathering food and medicinal plants in season, and trapping and fishing
in times of low or high waters. The development of new unabated fossil fuel-based

generation assets destabilizes these cycles, causing dangerous climate change.

The effect of the Respondents’ actions to build new unabated fossil fuel-based
generation causes adverse discriminatory climate change impacts on Indigenous
peoples and their individual rights enshrined by s.7 and s.15 of the Charter.
Indigenous peoples’ race and religion are enumerated grounds in s.15 of the Charter
that are engaged because dangerous climate change has impacts that
disproportionately affect Indigenous traditional and cultural practices in a
“particularly serious” way that serves to exacerbate the historical and sociological

disadvantages already facing Indigenous peoples in Saskatchewan.

Primary producers in Saskatchewan also rely on a predictable and cyclical natural
environment: seeding, calving, harvest, pasturing livestock, and putting up hay all
depend greatly on water security and a stable climate. The Applicants submit that

farmers will experience the impacts of climate change more than most other

25 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 at para 11.
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occupations in Canada due to a heavy reliance on the environment, their remote
rural locations, and their economic situations. The applicants take the position that a
farmer’s occupation is an analogous ground because it is constructively
immutable.?® The effect of the Respondents actions to exacerbate dangerous climate
change causes disproportionate harm and adverse impact discrimination upon

Saskatchewan farmers.
60. In the context of considering adverse impact discrimination, the SCC has stated:

[D]iscrimination is ‘‘frequently a product of continuing to do things ‘the way
they have always been done’", and that governments must be “particularly
vigilant about the effects of their own policies” on members of disadvantaged

groups.?’

61. Farmers have historically been hit the hardest from environmental and ecological
disasters. The widespread drought of 2021 reduced farm yields by over 40% across
much of Saskatchewan.?® Farmers also faced widespread flooding in 2014-2015.%°
In addition, over 10,000 farm families walked away from their farms in the Palliser
Triangle and trekked to the north during the prolonged drought, ecological crisis of
blowing soil and erosion, and the economic collapse of the 1930s.%° The historical
record demonstrates that farmers are among the most impacted by natural disasters
associated with extreme weather events. Dangerous climate change caused (in part)
by the Respondents’ actions is increasing extreme weather events and amounts to

adverse impact discrimination upon farmers of Saskatchewan.

62. The affidavit of applicant Kayla Hopkins outlines how she has personally been

26 Dunmore v. Ontario (Attorney General), 2001 SCC 94 (CanLII), [2001] 3 SCR 1016 at paras 166-170, and
Ontario (Attorney General) v. Fraser, 2011 SCC 20, at para 319.

%7 Fraser v. Canada (Attorney General), 2020 SCC 28 (CanLlII), at para 31.

28 Statistics Canada, “Drought drags down Saskatchewan economy in 2021,” (2022) Ottawa, ON: Government

of Canada, online: https://www.statcan.gc.ca/ol/en/plus/1852-drought-drags-down-saskatchewan-economy-
2021 (26 March 2023).

2 cBC News, “Up to 3 million Saskatchewan acres flooded,” (10 July 2014), online:
https://www.cbc.ca/news/canada/saskatchewan/up-to-3-million-saskatchewan-farm-acres-flooded-1.2703137
(26 March 2023).

30 Gray, J., Men Against the Desert (Calgary: Fifth House Ltd., 1967) at 4.
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impacted by dangerous climate change as a farmer in Saskatchewan at paragraphs

12 - 20 of her affidavit.

The Applicants point out that farmers and Indigenous peoples are more acutely
impacted by state action to increase GHG emissions and submit that this ongoing
action is inconsistent with substantive equality enshrined by the Charter at s.15, as
they are disproportionately impacted and submit that ongoing emissions of GHGs
and the ongoing approval of new unabated fossil fuel generation constitutes

discriminatory action against the Indigenous peoples and farmers of Saskatchewan.

Principles of Fundamental Justice

Establishing a sufficient causal connection between an impugned law or state action

and deprivation is not the end of the analysis. When determining whether state

actions that violate s. 7 Charter rights are permissible, the Court must also

determine whether the impugned state actions have been carried out in a manner that

accords with the principles of fundamental justice (“PFJs”). To do so, the Court

must clearly determine the objective of the challenged state conduct and assess

whether a deprivation of the PFJs has occurred.

Canadian jurisprudence shows that well-known PFJs like arbitrariness, overbreadth,

and eross disproportionality “evolved organically as courts were faced with novel

Charter claims™'. Likewise, we may expect that the PFJs will continue to evolve as

the law evolves to deal with contemporary challenges like climate change.

When courts consider a new application of the PFJs, they are determining whether it

is “sufficiently foundational to the core values enshrined in the Charter to warrant

restraining or directing the actions of government.”>?

In R. v. Malmo-Levine, the SCC set out the requirements for identifying principles

31 Canada (Attorney General) v. Bedford, 2013 SCC 72, at para 97.

32 Nathalie J. Chalifour and Jessica Earl, “Feeling the heat: Climate litigation under the Canadian Charter’s
right to life, liberty, and security of the person,” Vermont Law Review, Vol 42:689 (2018) at p 758.
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of fundamental justice:

[113] The requirement of “eeneral acceptance among reasonable people”

enhances the legitimacy of judicial review of state action, and ensures that the

values against which state action is measured are not just fundamental “in the

eye of the beholder only”: Rodriguez, at pp. 607 and 590 (emphasis in

original). In short, for a rule or principle to constitute a principle of

fundamental justice for the purposes of s. 7. it must be a legal principle about

which there is significant societal consensus that it is fundamental to the way

in which the legal system ought fairly to operate, and it must be identified with

sufficient precision to vield a manageable standard against which to measure

deprivations of life, liberty or security of the person.>?

In Bedford, the SCC added that “[t]he question under s. 7 is whether anyone’s life,

'|34

liberty or security of the person has been denied” [Emphasis in original]’” and in

Carter, the SCC added that the principles of fundamental justice are “the minimum

constitutional requirements that a law that trenches on life. liberty or security of the

person must meet.”?’

Furthermore, the Applicants respectfully submit that the precautionary principle (as

first endorsed by the SCC in 20013%), must be recognized as an underlying or

unwritten constitutional principle that informs the Court’s assessment and

determination of whether the Respondents’ actions were taken in a manner

consistent with the principles of fundamental justice.

In the next few paragraphs state conduct and legislative policies are considered

separately, followed by the combined effects of the legislative policy alongside the

objectives of the Impugned State Actions. Courts have discretion to consider a

PRy Malmo-Levine, 2003 SCC 74, para 113. See also: Canada (Prime Minister) v. Khadr, 2010 SCC 3, at para

23.

34 Canada (Attorney General) v. Bedford, 2013 SCC 72, at para 123.

35 Carter v. Canada (Attorney General), 2015 SCC 5, at para 72.

36 114957 Canada Ltée (Spravtech, Société d'arrosage) v. Hudson (Town), 2001 SCC 40, at paras 31-32.
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breach of the PFJs based on the combined effects of legislation provisions and state

conduct or by considering each effect individually.

The purpose and powers of SaskPower are articulated in section 8 of The Power

Corporations Act. In addition, the annual reports of SaskPower articulate the

mission and vision of SaskPower: “ensuring reliable, sustainable and cost-effective

power for our customers and the communities we serve.” Furthermore, SaskPower

claims the objectives of the Impugned State Actions are to (inter alia):

a. deliver reliable power, while keeping rates as low as possible

b. support renewable power generation and the transition away from

conventional coal®’ (the “Obijectives”)

The Applicants’ position is that the Impugned State Actions violate the principle of

arbitrariness because the harms caused by the significant GHG emissions from the

Impugned State Actions will exacerbate the harms and violations of the Applicants’

Charter rights for no valid reason. There is no rational connection. Instead of

completing their Objectives, the Respondents undermine renewable generation by

choosing to divert funds away from renewable projects to harmful GHG-emitting

power stations. The Respondents have not demonstrated that the Impugned State

Actions are necessary to achieve the objective of “support[ing] renewable power

generation.” It is difficult to accept that SaskPower needs to build more unabated

gas fired generation beyond that which already exists and currently provides 40% of

gross electricity supplied as reported in the 2022-23 SaskPower Annual Report.>®

Given that the Respondents have many other options to achieve the Objectives that

cause less harm to the Applicants, developing new unabated fossil fuel generation in

the absence of adequate legislative and policy measures to reduce emissions is

37 SaskPower, “Aspen Power Station” (2024) Online: https://saskpower.com/Our-Power-Future/Infrastructure-

Projects/Construction-Projects/Planning-and-Construction-Projects/Aspen-Power-Station (May 25, 2024).
38 SaskPower, “SaskPower Annual Report (2022-23) (2023) Online: https://www.saskpower.com/-
/media/SaskPower/About-Us/Reports/Report-AnnualReport-2022-23.pdf (May 25, 2024).
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arbitrary.

The Applicants assert that the Impugned State Actions cause unnecessary mental

and physical harm and are therefore grossly disproportionate and excessive.

The Applicants also assert that the MRGHG Act and Regulations are not in
accordance with the PFJs. Section 7(2) of the MRGHG Act describes the powers of

the minister with permissive language, such as the minister “may (f) promote the

reduction of greenhouse gas emissions and the sequestration of greenhouse gases.”

Furthermore, section 8 of the MRGHG Act states that the powers and responsibilities

pursuant to this Act include “greenhouse gas emissions, climate change and

adaptation to climate change.” Although the MRGHG Act and the MRGHG

Regulations do not explicitly outline their objectives and purpose within either piece

of legislation, the shared titles of “‘Management and Reduction of Greenhouse

Gases” plainly and obviously establish that the objective and purpose is

management and reduction of GHGSs.

The MRGHG Act and Regulations offend the PFJ for being overbroad. The laws

allow GHG emissions that go too far, and harm the rights of some individuals in a

way that bears no relation to the objective of reducing GHG emissions and adapting

to climate change. As previously mentioned above in paragraph 45 of this

application, the MRGHG Regulations actually allow the respondents to increase the

GHG emissions in the 2020-2024 compliance period. Allowing Saskatchewan to

continue increasing emissions through the development of new unabated natural

gas-fired electricity plants is not in accordance with the principles of fundamental

justice and does not achieve the objective of reducing emissions while ensuring

reliable, sustainable and cost-effective power for Saskatchewan.

It is the Applicants’ position that the Court should find the MRGHG Act and

Regulations overbroad due to unreasonably inadequate government action, and

arbitrary in that the MRGHG Act gives the Minister the power and responsibility to

reduce Saskatchewan’s GHG emissions, but the discretion to do nothing, while the

MRGHG Regulations allow GHG emissions to increase for no valid reason. Viewed

25



A0062

from either perspective, the permitted GHG emissions outlined in the MRGHG

Regulations are not in accordance with the principles of fundamental justice because

the emissions limit, particularly for the 2020-2024 compliance period, bears no

relation to the legislative goal in the MRGHG Act of reducing GHG emissions.

The Applicants’ submit that the PFJs are “fundamental” to justice in the sense that

they would have general acceptance among reasonable people,>® and that the PFJs:

are informed by Canadian experience and jurisprudence, and take into account

Canada’s obligations and values, as expressed in the various sources of

international human rights law by which Canada is bound.*°

There is also widespread global consensus that states have an obligation to create

legislation and policies that reduce GHG emissions, and an increasing number of

common and civil law courts have begun recognizing and enforcing obligations on

the state to reduce emissions and justify actions that exacerbate climate change.

When considering the combined effect of the Impugned State Actions with the

effects of the MRGHG Act and Regulations as one prohibition or decision for the

purposes of the PFJ analysis, it is reasonable to conclude that additional GHG

emissions will exacerbate dangerous climate change and corresponding impacts on

life, liberty, and security, and that states have an obligation to take substantive

measures to reduce GHG emissions.

In conclusion, the PFJ analysis for this Action should:

a. recognize the responsibility of the Respondents to regulate harmful activities

and take into account Canada’s obligations and values, including the values of

sustainability and the precautionary principle;

PRy Malmo-Levine, 2003 SCC 74, para 112 (affirming Rodriguez v. British Columbia (Attorney General),
1993 CanLlII 75 (SCC), [1993] 3 S.C.R. 519.
40 Canada (Prime Minister) v. Khadr, 2010 SCC 3, at para 23. See also: Nevsun Resources Ltd v Araya, 2020

SCC 5.
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b. be informed by international human rights law to which Canada is bound; and

c. align with the erowing body of jurisprudence that supports judicial

intervention to prevent harm to the constitutional rights of citizens from state

actions that exacerbate climate change.

The Applicants respectfully urge this Court to find that the combined effects of the

Impugned State Actions and the MRGHG Regulations violate the Applicants' s. 7

Charter rights in a manner that does not accord with the PFJs and cannot be justified

unders. 1.

SUMMARY OF THE MATERIAL FACTS

Human activity, primarily the burning of fossil fuels, is the main cause of dangerous
climate change. GHG emissions from human activities have already heated the earth
more than 1.1 degrees Celsius above pre-industrial levels. Ongoing and increasing
GHG emissions serve to accelerate dangerous climate change that will impact all

species on the planet and damage the environment.

There is a relationship between cumulative anthropogenic CO2 emissions and the
global warming they cause. Every additional molecule of GHG emitted by human
activity exacerbates the magnitude of these impacts and risks pushing the Earth
system into abrupt and irreversible climate changes known as ‘large-scale
discontinuities’ or ‘tipping points.” Tipping points have high impacts and are
interconnected across different biophysical systems that can lead to cascading
effects and dangerous positive feedback. Many changes due to past and future
greenhouse gas emissions are irreversible for centuries to millennia, especially

changes in the ocean, ice sheets, and global sea level.

In December 2015, the parties to the United Nations Framework Convention on
Climate Change adopted the Paris Agreement. The parties committed to holding
global warming to “well below” 2 degrees Celsius above pre-industrial levels and to
making efforts to limit it to 1.5 degrees Celsius above pre-industrial levels. Canada

ratified the Paris Agreement on October 5, 2016.
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In 2018, Parliament enacted the Greenhouse Gas Pollution Pricing Act, S.C. 2018,
c. 12, 5. 186 (“GGPPA”). The GGPPA imposes a minimum national standard
pollution price that is scheduled to increase periodically arriving at $170/ton of
COze emitted by 2030. If SaskPower continues to rely on fossil fuel-based
generation, rising pollution prices will undermine the ability of the CIC to control
electricity rates for Saskatchewan residents and businesses as per the powers

bestowed to the CIC under The Crown Corporations Act, 1993.

The Federal government enacted the Canadian Net-Zero Emissions Accountability
Act on June 29, 2021. This legislation enshrines in legislation the Government of
Canada’s commitment to achieve net-zero greenhouse gas emissions by 2050. In
March 2022, the Government of Canada introduced Canada’s 2030 Emissions
Reduction Plan, which commits to achieve 40-45% emissions reductions below
2005 levels by 2030. Evidence shows that provinces can undermine each other in
their climate mitigation efforts, thereby holding Canada back in achieving its Net
Zero obligations: “Illustrative of the collective action problem of climate change,
between 2005 and 2016, the decreases in GHG emissions in Ontario, Canada’s
second largest GHG emitting province, were mostly offset by increases in emissions

in two of Canada’s five largest emitting provinces, Alberta and Saskatchewan”.*!

As outlined in the SaskPower 2021 - 2022 Annual Report, gross electricity supplied
during the reporting period was 25,644 GWh provided by fossil gas (42%), coal
(37%), hydroelectricity (11%), wind (6%), imports (3%), and other sources (1%).

Renewable energy from solar and wind is proven and ready to deploy at scale now.
Numerous methods of electrical storage exist and could be implemented in
Saskatchewan to support intermittent generation from renewables like solar and
wind. In addition to energy storage, many jurisdictions have successfully deployed
demand response and overcapacity strategies leading to grid penetration of non-
synchronous renewables with respect to total demand exceeding 20% in Denmark,

Ireland, Spain, and Great Britain as of 2020, for example. The ceiling of what is

4l References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 at para 24.
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possible with renewable solar and wind energy is constantly rising and SaskPower is

presently far below the ceiling of the possible.

90. Furthermore, the Respondents could commit to building gas-fired generation
equipped with Carbon Capture and Storage to mitigate the harmful pollution with
the best available technology.

91. Put plainly, the Respondents have numerous options for electricity generation and
energy storage, and they are not limited to the planned transition from coal to

unabated gas-fired generation.

92. SaskPower has historically obstructed efforts of others to pursue renewable energy
projects. James Smith Cree Nation has proposed to build a large hydroelectric
facility on their reserve for the past 15 years.*? The local company SaskWind shut
down after spending almost 5 years trying to promote wind energy in
Saskatchewan.* The reason Saskatchewan does not yet have a Net Zero plan for our

electrical grid is not because it is impossible - it was simply a choice not to bother.

93. A decarbonized electrical grid is the prerequisite for a Net Zero society. There are
enough renewable energy resources to meet Saskatchewan’s energy demands. By
electrifying sectors that were previously not electrified, it becomes easier to balance

the grid.

94. The asset management firm Lazard, which tracks levelized costs of energy per kWh,
has data showing the cost effectiveness of renewable energy compared to fossil fuel
generation. Clean electricity generation is already cost competitive with
conventional unabated fossil fuel generation. At the end of 2021, renewable energy
accounted for 38% of global installed capacity and renewables contributed to an

unprecedented 81% of global power additions that year. Clearly most electric

42 Thomas Piller, “First Nation planning hydro-electric facility on Saskatchewan river,” (25 July 2019) Global
News, online: https://globalnews.ca/news/5686553/first-nation-hydro-electric-facility-saskatchewan-river/

(26 March 2023).

43 Brin Petrow, “Saskwind calls it quits after frustrations about new Chinook power station,” (2016) Saskatoon
StarPhoenix, online: https://thestarphoenix.com/business/energy/saskwind-calls-it-quits-after-frustrations-
about-new-chinook-power-station (3 March 2023).
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utilities are building renewable energy, not unabated gas-fired generation.

95. The Respondents have continued to expand and construct new unabated electrical

generation assets that burn fossil fuels:

a. The 353MW Chinook Power Station near Swift Current, SK was

commissioned in November 2019;

b. The 377MW Great Plains Power Station near Moose Jaw, SK is expected to

be commissioned in 2024;

c. SaskPower selected the site for potential new gas-fired power stations at NW-
36-33-24 W2M, near its Wolverine Switching Station, in the Lanigan area.
SaskPower plans to build a 370MW combined cycle gas-fired power station at
this site. SaskPower forecasts that the 260MW combustion turbine, for simple
cycle dispatch, would be in service by 2027 and the remainder of the plant
would be operational by 2028;%

d. SaskPower continues to evaluate sites for new natural gas power stations

because natural gas “produces half the emissions of conventional coal.”*

96. To achieve a Net Zero electrical grid, utilities must rely on negative emissions
technologies or offsets to provide a balance of emissions that equates to zero (Net
Zero). More emissions from fossil fuel generation plants (particularly unabated
power plants) will require more negative emissions technologies or offsets to
achieve zero emissions by the deadline. This is termed a “total system equivalency”
of Net Zero. Reasonable management and planning of SaskPower’s generation
future that is consistent with Charter rights should include a commitment to
decarbonizing SaskPower’s generation and a plan to achieve a total system

equivalency of Net Zero.

4 See Correspondence from SaskPower dated 12 July 2022 at Tab N of this Application.

4 SaskPower, “Natural Gas,” (2023) Our Power Future Campaign, online: https://www.saskpower.com/our-
power-future/our-electricity/electrical-system/balancing-supply-options/natural-gas (3 March 2023).
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THE APPLICANTS’ SUPPORTING MATERIAL

97. The Applicants rely upon the following materials and the exhibits contained therein:

a.

The affidavit of applicant Sabrina Dykstra, commissioned remotely via

electronic means on March 19, 2023;

The affidavit of applicant Jill Forrester, commissioned remotely via electronic

means on March 22, 2023;

The affidavit of applicant Ryan Heise, commissioned in person on March 17,

2023;

The affidavit of applicant Kayla Hopkins, commissioned remotely via

electronic means on March 21, 2023;

The affidavit of applicant Lynn Oliphant, commissioned in person on March

17, 2023;

The affidavit of applicant Harold Pexa, commissioned in person on March 20,

2023;

The affidavit of applicant Amy Snider, commissioned remotely via electronic

means on March 21, 2023;

The affidavit of expert witness, Katherine Arbuthnott, Ph.D., commissioned

remotely via electronic means on March 22, 2023;

The affidavit of expert witness, Amber Fletcher, Ph.D., commissioned

remotely via electronic means on March 22, 2023;

The affidavit of expert witness, Lindsay Galway, Ph.D., commissioned

remotely via electronic means on March 19, 2023;

The affidavit of expert witness, James Hansen, Ph.D., commissioned remotely

via electronic means on March 17, 2023;
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1. The affidavit of expert witness, David Maenz, Ph.D., commissioned remotely

via electronic means on March 20, 2023;

m. The affidavit of Mark Bigland-Pritchard on behalf of public interest applicant,
Climate Justice Saskatoon Organization Inc., commissioned remotely via

electronic means on March 21, 2023;

n. The letter from SaskPower to William and Florence Wardell, dated 12 July
2022.

0. Such other affidavit material and evidence as Counsel may advise and this

Court may deem proper.

DATED at the City of Saskatoon, Saskatchewan, this 28th day of March, 2023.

AMENDED pursuant to Rule 3-72(1)(a) of The Queen’s Bench Rules of Saskatchewan this
14th day of July, 2023.

AMENDED pursuant to Rules 3-72(1)(a) of The King’s Bench Rules of Saskatchewan this
31st day of May, 2024.

/

A Wi

Kaitlyn Harvey, Larry
Kowalchuk, and Glenn Wright,
solicitors for the Applicants
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This notice is issued at the above-noted judicial centre on the "31st" day of

"March", 2023.

"R. HEISLER
DY. LOCAL REGISTRAR"

Local Registrar

NOTICE

You are named as a respondent because you have made or are expected to make an adverse claim with respect to
this originating application. If you do not come to Court either in person or by your lawyer, the Court may make
an order declaring you and all persons claiming under you to be barred from taking any further proceedings
against the applicant(s) and against all persons claiming under the applicant(s). You will be bound by any order
the Court makes. If you want to take part in the application, you or your lawyer must attend in Court on the date
and at the time shown at the beginning of this form.

The rules require that a party moving or opposing an originating application must serve any brief of written
argument on each of the other parties and file it at least 3 days before the date scheduled for hearing the
originating application.

If you intend to rely on an affidavit or other evidence when the originating application is heard or considered,
you must serve a copy of the affidavit and other evidence on the originating applicant at least 10 days before the
originating application is to be heard or considered.

CONTACT INFORMATION AND ADDRESS FOR SERVICE
If prepared by a lawyer for the party:

Name of firm: Wardell Gillis
Name of lawyer in charge of  Glenn Wright
file:
2306 Arlington A kat K L
Address of legal firms: 306 Arlington Avenue, Saskatoon, SK, 87J 3L3
Telephone number: 306-956-3338
Fax number: 306-956-2228
E-mail address (if any): gwright@wardellaw.ca
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COURTFILE KB No. 848 0f 2023
NUMBER

COURT OF KING’S BENCH FOR SASKATCHEWAN
JUDICIAL CENTRE REGINA

APPLICANTS SABRINA DYKSTRA, a minor by her litigation
guardian CLAIRE DYKSTRA, JILL FORRESTER,
RYAN HEISE, KAYLA HOPKINS, LYNN
OLIPHANT, HAROLD PEXA, AMY SNIDER, and
CLIMATE JUSTICE SASKATOON
ORGANIZATION INC,

RESPONDENTS SASKATCHEWAN POWER CORPORATION,
CROWN INVESTMENTS CORPORATION OF
SASKATCHEWAN, and THE GOVERNMENT OF
SASKATCHEWAN

NOTICE OF APPLICATION

NOTICE TO RESPONDENT(S)

This application is made against you. You are a respondent. You have the right to state your
side of this matter before the Court.

To do so, you must be in Court when the application is heard as shown below:

Where: Court of K.B. Regina — Chambers (Civil),
2425 Victoria Avenue, Regina, SK

Date: Thursday, September 26, 2024

Time: 10:00 AM

(Read the Notice at the end of this document to see what else you can do and when you must
do it.)

Remedy claimed or sought:
1. Leave to amend the Originating Application, as filed May 31, 2024, or alternatively,

2. To set this application for leave to amend the Originating Application as filed May 31,
2024, to be heard alongside the applications to strike, presently scheduled for a special
hearing on October 4, 2024.

Grounds for making this application:

3. Rule 1-5(1) and Rule 1-5(2)(c) of The King's Bench Rules,
4. Rule 6-1(b) of The King's Bench Rules;

5. Rule 6-5 of The King’s Bench Rules,

6. Rule 6-21 of The King's Bench Rules;
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7. Rule 3-72(1) of The King's Bench Rules; and
8. Rule 3-72(3) of The King’s Bench Rules.

Applicable rules:

9. Rule 1-5(1) and Rule 1-5(2)(c) of The King’s Bench Rules
10. Rule 6-1(b) of The King’s Bench Rules

11. Rule 6-5 of The King’s Bench Rules

12. Rule 6-21 of The King'’s Bench Rules;

13. Rule 3-72(1) of The King’s Bench Rules

14. Rule 3-72(3) of The King’s Bench Rules

Material or evidence to be relied on:

15. Affidavit of Crystal Russell commissioned September 11, 2024
16. Brief of Law (to be filed)

17. Draft order

Applicable Acts and Regulations:
18. N/A

DATED at Saskatoon, Saskatchewan, this 11 day of September, 2024. /
AN
C//U“‘" G

égnature)

NOTICE

If you do not come to Court either in person or by your lawyer, the Court may give the
applicant(s) what they want in your absence. You will be bound by any order that the
Court makes. If you want to take part in this application, you or your lawyer must attend
in Court on the date and at the time shown at the beginning of the form. If you intend to
rely on an affidavit or other evidence when the application is heard or considered, you
must reply by giving reasonable notice of the material to the applicant.

CONTACT INFORMATION AND ADDRESS FOR SERVICE
This document was delivered by:

PROCIDO LLP

Lawyers/Avocats

#200, 165 3" Avenue S,

Saskatoon, Sask. S7TK 1L8

Whose address for service is at: Same as above
Lawyer in Charge of File: Glenn Wright
Telephone:  (306) 380-2583

Fax: (306) 664-1616
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File No.:
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Citation: 2025 SKKB 175
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KBG-RG-00848-2023

Judicial Centre: Regina

BETWEEN:

SABRINA DYKSTRA, MINOR, BY HER LITIGATION GUARDIAN,
CLAIRE DYKSTRA, JILL FORRESTER, RYAN HEISE, KAYLA
HOPKINS, LYNN OLIPHANT, HAROLD PEXA, AMY SNIDER, and
CLIMATE JUSTICE SASKATOON ORGANIZATION INC.

APPLICANTS
- and -
SASKATCHEWAN POWER CORPORATION, CROWN
INVESTMENTS CORPORATION OF SASKATCHEWAN, and
THE GOVERNMENT OF SASKATCHEWAN

RESPONDENTS

CORRECTED JUDGMENT: The text of the original judgment has been changed
per the corrigendum released October 27, 2025. (A copy of the corrigendum is
appended to this corrected judgment.)

Counsel:

Glenn Wright, Larry Kowalchuk, for the applicants

and Kaitlyn Harvey
Collin K. Hirschfeld, K.C., and for the respondents,
Caroline C. Seshadri Saskatchewan Power Corporation and
Crown Investments Corporation
of Saskatchewan
C. Elaine Thompson, K.C. for the respondent, The Government
of Saskatchewan
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October 10, 2025
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.  INTRODUCTION

[1] This decision relates to the respondents’ applications to strike the
underlying originating application which advances a claim regarding concerns about
electricity generation and greenhouse gas [GHG] emissions in Saskatchewan [Claim].
The respondents assert the issues raised in the Claim are not justiciable and do not give
rise to a reasonable cause of action. In response, the applicants seek leave to amend the

Claim.

[2] There are eight applicants who launched the Claim: Sabrina Dykstra (a
minor by her litigation guardian, Claire Dykstra), Jill Forrester, Ryan Heise, Kayla
Hopkins, Lynn Oliphant, Harold Pexa, Amy Snider, and Climate Justice Saskatoon

Organization Inc. Together, these parties are referred to as the “Applicants.”

[3] Three respondents are called upon to defend the Claim: Saskatchewan
Power Corporation [SaskPower], Crown Investments Corporation of Saskatchewan
[CIC], and the Government of Saskatchewan [Government]. They are referred to as the

“Respondents.”

[4] This decision does not consider the merits of the issues advanced in the
Claim. It is limited to determining whether the Applicants may amend the Claim in the
manner they propose, and whether the Claim should be struck, both of which are based

on the contents of the pleading and not an evidentiary record.

II. BACKGROUND

[5] The Applicants have concerns about the adequacy of the Government’s
strategic direction in relation to SaskPower’s electricity generation and related GHG
emissions due to climate change dangers. They plead that the Respondents’
construction of two new unabated fossil fuel-based generation assets [UFFGAS] (which

generate electricity without carbon capture and sequestration technology) and the
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-3-

Government’s failure to impose sufficiently stringent GHG cumulative emissions caps
[GHG Caps] in The Management and Reduction of Greenhouse Gases (General and
Electricity Producer) Regulations, RRS ¢ M-2.01 Reg 1 [MRGHG Regulations], have
breached their rights under sections 7 and 15 of the Canadian Charter of Rights and
Freedoms [Charter]. They claim that these government actions result in unacceptable
GHG emissions that exacerbate the dangerous harms associated with climate change
and therefore violate their protected Charter rights to life, liberty and security of the

person, and to equality.

[6] In the Claim, the Applicants ask the Court to impose an exacting plan on
the Respondents to combat climate change. For example, they seek a Court order
directing the Government to prepare a “generation and asset management plan” that
will provide and deliver “Net Zero electricity” by “the end of year 2035 or in the
alternative by end of year 2040 at the latest” (para. 15(b)). They plead that, “given the
urgency of the climate crisis and the pressing need for transformative action within the
next 7 years, such an order is warranted” (para. 45). In the Claim, the Applicants state
that “Net Zero means that GHG emissions produced by human activity are reduced
sharply and that any remaining GHG emissions that cannot be eliminated are negated
completely by implementing methods of absorbing carbon dioxide from the atmosphere

to offset remaining GHG emissions” (para. 3).

[7] The parties to this dispute acknowledge the importance of protecting the
environment. The Respondents do not suggest they are immune from constitutional
scrutiny in relation to their approach to climate change. However, the Respondents
assert the Charter claims are not appropriately advanced for constitutional scrutiny in

this case and ought to be struck.

[8] For context, in References re Greenhouse Gas Pollution Pricing Act,
2021 SCC 11, [2021] 1 SCR 175, Chief Justice Wagner, writing for the majority of the
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Supreme Court of Canada, emphasized that global climate change is real, human
activities are the primary cause, and the only way to address it is to reduce GHG
emissions. He acknowledged that collective national and international action is required

because the harmful effects of GHGs are not confined by borders.

[9] Overall, it can hardly be disputed that climate change is a serious and
inherently global phenomenon with broad and varied local implications for each region
of Canada and the world. It is a topic that has been described as “potentially almost as
broad and diffuse as the topic of the environment itself” (Dennis Mahony, The Law of
Climate Change in Canada (Toronto: Thomson Reuters Canada Limited, 2025) (WL)
at para 3:16).

[10] With this background in mind, | proceed to determine the issues set out
below.

1. ISSUES

[11] The issues to be decided are as follows:

A. Do the Applicants have leave to amend the Claim in the manner

proposed?

B. Should the Claim be struck for failing to raise a justiciable claim or

failing to disclose a reasonable cause of action?
1.  What is the test that governs an application to strike a pleading?
2. Does the Claim raise a justiciable claim?

3. Does the Claim otherwise disclose a reasonable cause of action?
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IV. ANALYSIS

A. Do the Applicants have leave to amend the Claim in the manner

proposed?

[12] The Applicants seek leave to file their proposed amended Claim that was
prepared in response to the Respondents’ applications to strike. | address the
amendments as a preliminary issue, so that the pleading is read in the manner most

favourable to the Applicants in the context of the strike applications.

[13] The proposed amendments were crafted by the Applicants after they were
served with the Respondents’ written submissions (Briefs of Law) in relation to the
applications to strike. For this reason, | infer they were well-informed of the legal and
factual reasons why the Respondents assert the Claim does not advance a justiciable
claim nor a reasonable cause of action. The Applicants took the opportunity to address
any potential frailties in their pleading in the form of the proposed amendments filed
June 4, 2024. In the result, | infer the proposed amendments are the Applicants’ best

foot forward from a pleadings perspective in this action.
[14] The law relating to pleading amendments is well-established.

[15] A chambers judge has discretion under Rule 3-72 of The King’s Bench
Rules to allow pleading amendments. This Rule requires parties to make amendments
necessary to determine the real questions in issue and permits late amendments if they

will not cause non-compensable prejudice to the opposing party.

[16] In Cupola Investments Inc. v Zakreski, 2021 SKCA 86 at para 65, Leurer
J.A. (as he then was) confirmed the law “broadly favours allowing amendments if the
result is a pleading that would have been proper in first instance...”. He outlined three
key principles that underpin the exercise of discretion in amendment applications. They

are summarized as follows:
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a) The overarching purpose for allowing amendments is to enable the
court to determine the true points of controversy between the parties.
Amendments are liberally granted when required for this reason
(paras. 45-47);

b) An amendment must be a proper pleading. It should not be allowed if
the result would be a pleading that could be struck pursuant to Rule
7-9(2) of The King’s Bench Rules or would be “undone” for other

reasons (para. 48); and

¢) An amendment will not be allowed if material prejudice will be
caused by the change in the pleading that cannot be sufficiently

ameliorated by an award of costs or an adjournment (paras. 49-52).

[17] In Kashuba v Wilton (Rural Municipality), 2022 SKCA 37 at para 27, 87
CPC (8th) 264, Leurer J.A. (as he then was) summarized the Court’s earlier decisions
that outlined principles to be considered in an application to amend. The principles
include that amendments must comply with The King’s Bench Rules which govern a

proper pleading:

[27] In Alves v Sunquest, 2011 SKCA 116 at para 13, 342
DLR (4th) 395, Richards J.A. (as he then was) stated, with
reference to many authorities, that “an amendment under Rule
165 [now Rule 3-72] should not be allowed if the result would
be a pleading that could be struck pursuant to Rule 173 [now
Rule 7-9]”. Justice Herauf turned this negative proposition into
a positive one in Rekken v Saskatchewan (Health Region #1),
2015 SKCA 36 at para 11, 384 DLR (4th) 174, when he stated
that “a Chambers judge should only refuse to amend pleadings
where the proposed amended pleadings can be struck under the
predecessor to Rule 7-9[(2)]”. See also, Boart Longyear Inc. v
Mudjatik Enterprises Ltd., 2016 SKCA 22 at para 24, 476 Sask
R 58. 1 would add only that these statements of law assume that
the proposed pleading otherwise complies with the Rules
governing a proper pleading.

[Emphasis added]
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[18] The Respondents do not assert they will incur any non-compensable
prejudice if the proposed amendments to the Claim are allowed. They oppose the
amendments on the basis they are “immaterial, redundant, or unnecessarily lengthy”
and improperly plead evidence such that they ought to be disallowed to the extent they
result in a claim to be struck pursuant to Rules 7-9(2)(c) and 13-8(1)(c) of The King's

Bench Rules, which read as follows:

Striking out a pleading or other document, etc., in certain
circumstances

7-9(2) The conditions for an order [that all or any part of a
pleading or other document be struck out] are that the pleading
or other document:

(c) is immaterial, redundant or unnecessarily lengthy;

Pleadings: general requirements

13-8(1) Every pleading must:

(c) contain only a statement in summary form of the
material facts on which the party pleading relies for the
party’s claim or defence, but not the evidence by which
the facts are to be proved].]

[19] To determine if the Applicants’ amendments would result in a pleading
to be struck, it is important to consider the purpose and function of pleadings as

articulated in The King’s Bench Rules and case law.

[20] Harpold v Saskatchewan (Corrections and Policing), 2020 SKCA 98, is
an important authority. The Court explained that Rule 13-8 reflects the jurisprudence
about the function of pleadings, which include: clearly defining the questions in issue;

giving notice to the opposing party of the case asserted against them so they may
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appropriately direct their evidence; and, establishing a record of the questions in issue

to prevent future litigation.

[21] In Mallard v Killoran, 2005 SKQB 203 at para 26, then Chief Justice
Gerein stated a pleading, ... should not be prolix, garrulous, argumentative or replete
with opinions, speculation or descriptions of evidence.” Passages of a pleading may be
struck if it describes activity that constitutes evidence or contains speculative opinion

which have, “... no place in a pleading” (para. 31).

[22] When considered in light of the foregoing legal principles, it is clear that
some of the Applicants’ proposed amendments contravene Rule 13-8 of The King'’s
Bench Rules because they expressly describe contents of affidavit evidence. The
following amendments are disallowed, together with their corresponding footnotes,

because they plead evidence, not material facts:
a) Paragraph 13: “As outlined in the affidavits of the Personal Applicants”.

b) Paragraph 27: “The affidavit of expert witness, Dr. James Hansen,
outlines the evidence of fossil fuel emissions driving concentrations of

GHG to unprecedented levels.”

c) Paragraph 32: “Not only is Net Zero needed, but it is achievable, as

described in the affidavit of expert witness, David Maenz.”

d) Paragraph 37: “The affidavits of the Personal Applicants demonstrate that
dangerous climate change has already directly impacted their lives at the

local level here in Saskatchewan.”

e) Paragraph 53: “Dr. Amber Fletcher outlines several disproportionate
impacts climate change has on various distinct groups, including gender

(women in particular). ... which Dr. Katherine Arbuthnott focused on in
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her affidavit. Dr. Lindsay Galway in her affidavit discusses how the rights

of young people are affected by the growing impact of climate change.”

f) Paragraph 62: “The affidavit of applicant Kayla Hopkins outlines how
she has personally been impacted by dangerous climate change as a

farmer in Saskatchewan at paragraphs 12 - 20 of her affidavit.”

[23] In addition, the Applicants have included amendments in paragraphs 64-
70 and 78-79 of the proposed amended Claim which sets out a legal argument with case
law and academic articles — not facts. Argument has no place in a pleading. These

paragraphs are struck.

[24] The remaining amendments are allowed. They fulfil the purpose and
function of pleadings. They do not contravene The King’s Bench Rules, result in a
pleading to be struck pursuant to Rule 7-9(2), nor cause non-compensable prejudice.
They further articulate the Applicants’ assertions, provide additional material facts
regarding the nature of the Charter breaches they allege against the Respondents, and/or

correct or clarify the previous version of the Claim.

[25] I will proceed to determine the applications to strike by relying on the

Claim with the allowed amendments set out above.

B. Should the Claim be struck for failing to raise a justiciable claim or failing

to disclose a reasonable cause of action?

1.  What is the test that governs an application to strike a pleading?

[26] The Respondents assert the Claim discloses no reasonable claim or cause
of action. They ask this Court to strike it out in its entirety in accordance with Rules 7-
9(1)(a), 7-9(2)(a), and 7-9(3) of The King’s Bench Rules, which read as follows:
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Striking out a pleading or other document, etc. in certain
circumstances

7-9(1) If the circumstances warrant and one or more conditions
pursuant to subrule (2) apply, the Court may order one or more
of the following:

(a) that all or any part of a pleading or other document
be struck out;

2 The conditions for an order pursuant to subrule (1) are
that the pleading or other document:

(a) discloses no reasonable claim or defence, as the case
may be;

3) No evidence is admissible on an application pursuant to
clause (2)(a).

A0081

The legal test governing an application to strike turns on the court’s

assessment of whether it is plain and obvious the pleading fails to disclose a reasonable
claim or cause of action (Hunt v Carey Canada Inc., [1990] 2 SCR 959 at 980; R v
Imperial Tobacco Canada Ltd., 2011 SCC 42 at para 17, [2011] 3 SCR 45 [Imperial

Tobacco]).

[28]

In Canada (Attorney General) v Merchant Law Group LLP, 2017 SKCA
62 at paras 18-19, [2017] 10 WWR 664 [Merchant], Ryan-Froslie J.A. summarized the

legal principles set out in Imperial Tobacco, supplemented with case law from

Saskatchewan, as follows:

[18]  Chief Justice McLachlin, writing for the Supreme Court
of Canada, in R v Imperial Tobacco Canada Ltd., 2011 SCC 42,
[2011] 3 SCR 45 set out the principles governing such
applications:

(a) itis incumbent on a plaintiff to clearly plead the facts
upon which it relies in making its claim (para 22);
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(b) such applications proceed on the basis that the facts
pled are true, "unless they are manifestly incapable
of being proven" (paras 22 and 23);

(c) a claim will only be struck if it is plain and obvious
it discloses no reasonable cause of action, that is, it
has no reasonable prospect of success (para 17); and

(d) “[t]he law is not static and unchanging”, thus, the
approach taken in applications to strike "must be
generous and err on the side of permitting a novel but
arguable claim to proceed” (para 21).

See also Sagon v Royal Bank of Canada (1992), 105 Sask R 133
(CA) at para 16 [Sagon]; and Filson v Canada (Attorney
General), 2015 SKCA 80 at para 19, 388 DLR (4th) 66 [Filson].

[19] In deciding an application to strike a claim on the basis
it discloses no reasonable cause of action, a judge is limited to
considering only the statement of claim, any document referred
to therein, and any response to a request for particulars (Sagon
at para 16; Filson at para 20). A judge is not permitted to
consider affidavit or other extraneous evidence.

A0082

The Applicants rely on paragraph 19 of Merchant, cited above, and

submit that the 13 affidavits they have listed in paragraph 97 of the Claim (as materials

filed in support of the action) are properly considered as “documents referred to” in the

pleading. On this basis, they assert the contents of their 13 affidavits are to be taken to

be true in the determination of the applications to strike.

[30]

| am not persuaded by this submission. In Lackmanec v Hoffman and Wall

(1982), 15 Sask R 1 (CA) at para 4, the Court of Appeal confirmed that documents

referred to in a pleading that are “merely evidential,” and from which the claim does

not arise, are not properly reviewed in an application to strike. The Court said this:

4 In Balacko v. Eaton's of Canada Limited (1967), 60
W.W.R. 22, Disbery, J., examined the question of what material
could be referred to on an application of this kind. | agree with
the conclusion he reached, stated on page 26 as follows:

In light of these authorities | am of the opinion that the
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only documents which are properly to be considered on
an application to strike out a statement of claim on the
ground that it discloses no reasonable cause of action are
the notice of motion, the attacked statement of claim, the
particulars furnished pursuant to a demand therefor, and
any document which is referred to in the statement of
claim upon which the plaintiff must rely for the
establishment of his claim; for such a document is to be
considered for the purposes of the application as forming
part of the pleading: Hogan v. Brantford (City), [1909-
10] 1 O.W.N. 226. Other documents referred to in a
statement of claim which are merely evidential and from
which the plaintiff's claim does not arise should not, in
my opinion, be considered; for to do so would be to
admit evidence to support the attacked pleading, which
is not permissible.

[31] In the Claim, the 13 listed affidavits contain the evidence the Applicants
rely upon to support their Claim. The affidavits are not documents from which their
claim arises. To consider the affidavits would be to admit evidence to support the
impugned Claim which is not permissible in this determination. As identified above in
the context of the application to amend, evidence has no place in a pleading. The listing
of affidavits at the end of an originating application does not render them “documents
referred to” in the pleading to be considered in an application to strike for failing to

disclose a reasonable claim or cause of action.

[32] Examples of documents that are properly considered in an application to
strike for failing to disclose a cause of action include a contract in the context of a
breach of contract claim, or an invoice in the context of a claim for payment. These

types of documents are those upon which a plaintiff’s claim may arise.

[33] In addition, it is well-established that pleadings based upon assumption
and speculation are not to be taken as true for the purpose of assessing a strike
application. This is because assumption and speculation are manifestly incapable of
being proven. In R v Operation Dismantle, [1985] 1 SCR 441 at 455 [Operation

Dismantle], Dickson C.J.C., writing for the majority, explained this principle as



A0084
-13-
follows:

(c) The Rule that Facts in a Statement of Claim Must be Taken
as Proven

We are not, in my opinion, required by the principle enunciated
in Inuit Tapirisat [Attorney General of Canada v Inuit Tapirisat,
[1980] 2 SCR 735], supra, to take as true the appellants'
allegations concerning the possible consequences of the testing
of the cruise missile. The rule that the material facts in a
statement of claim must be taken as true for the purpose of
determining whether it discloses a reasonable cause of action
does not require that allegations based on assumptions and
speculations be taken as true. The very nature of such an
allegation is that it cannot be proven to be true by the adduction
of evidence. It would, therefore, be improper to accept that such
an allegation is true. No violence is done to the rule where
allegations, incapable of proof, are not taken as proven.

[34] Of course, pleadings must be read as generously as possible, erring on the
side of permitting a novel but arguable claim to proceed to trial. The fact a claim
survives an application to strike does not mean it will succeed at the hearing on the
merits (Imperial Tobacco at para 21; Atlantic Lottery Corp. Inc. v Babstock, 2020 SCC
19 at para 19, [2020] 2 SCR 420 [Atlantic Lottery]; Harsch v Saskatchewan
Government Insurance, 2021 SKCA 159 at paras 18-19, [2022] 2 WWR 675).

[35] The correct approach is to consider whether the pleadings, as they stand
or may reasonably be amended, disclose a question that is not doomed to fail (Atlantic

Lottery at para 90).

[36] It is important to note that the court’s power to strike a pleading is a
“valuable housekeeping measure” which facilitates the effective administration of
justice. It allows the court to “weed out” claims that have no reasonable chance of

success, as described in Imperial Tobacco, but it is a tool that must be used with care:

[19] The power to strike out claims that have no reasonable
prospect of success is a valuable housekeeping measure essential
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to effective and fair litigation. It unclutters the proceedings,
weeding out the hopeless claims and ensuring that those that
have some chance of success go on to trial.

[21] Valuable as it is, the motion to strike is a tool that must
be used with care. The law is not static and unchanging. [...] The
court must rather ask whether, assuming the facts pleaded are
true, there is a reasonable prospect that the claim will succeed.
The approach must be generous and err on the side of permitting
a novel but arguable claim to proceed to trial.

[37] In the context of this legal framework, | will proceed to consider the

applications to strike the Claim.
2. Does the Claim raise a justiciable claim?

[38] The first question to address is whether, even if everything pleaded in the
Claim is taken to be true, there is no reasonable cause of action because the issues raised

are not justiciable.
(i) Positions of the Parties

[39] The parties provided detailed written and oral submissions on the topic
of justiciability. | have distilled my understanding of their arguments into the following

brief overview.
The Respondents

[40] The Respondents assert the nature of the issues advanced in the Claim are
not justiciable and otherwise do not disclose a cause of action, both in relation to the

approval/construction of two new UFFGAs and the impugned MRGHG Regulations.

[41] The Respondents highlight that a precondition to constitutional analysis
of a Claim is a legal foundation. They argue that if a specific legislative act is

unconstitutional, then the law cannot stand under s. 52 of the Charter. In addition, if a
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law is constitutionally valid, but government action in applying the law is coercive, then
the court assesses the constitutional validity of that action. Either way —a law is required
to ground the constitutional analysis. The Respondents assert the Claim is missing the

required clear, legal component to allow for constitutional adjudication.

[42] In relation to the two new UFFGAs, the Respondents submit the
construction followed a multi-faceted endeavour grounded in various levels of
provincial and federal approvals in accordance with environmental protection
legislation. The result is there is no law, specific decision pursuant to a law, or
legislative action to be impugned, and therefore not a sufficient legal anchor to allow

for constitutional adjudication in relation to the UFFGA:s.

[43] For the impugned portions of the MRGHG Regulations, the Respondents
argue that the Applicants are asking the Court to bind the Government to Canada’s
emissions targets that Canada committed to in the Paris Agreement, 12 December 2015,
3156 UNTS 79 [Paris Agreement] and later crystallized into law in the Canadian Net-
Zero Emissions Accountability Act, SC 2021, ¢ 22. The Government has chosen not to
take the same legislative action as Canada, and through the Claim the Applicants
question the wisdom of Government’s approach and invite the Court to substitute the
Applicants’ preferred legislative and regulatory plan in place of the Government’s
chosen policy course. The Respondents maintain there is no sufficient legal component

or legal anchor to ground the requisite Charter analysis.

[44] The Respondents submit the Claim invites the Court to over-step into the
policy-making function held by the executive and legislative branches. They highlight
that climate change is a complex, controversial, and political issue that requires
cooperation of all levels of government and the international community. While they
acknowledge that policy and political questions do not always preclude judicial

involvement, they rely on Hupacasath First Nation v Canada (Foreign Affairs and
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International Trade Canada), 2015 FCA 4 at para 62, 379 DLR (4th) 737
[Hupacasath], for the proposition that, “some questions are so political that courts are
incapable or unsuited to deal with them, or should not deal with them in light of the
time-honoured demarcation of powers between the courts and other branches of
government.” They assert that the Governments’ response to climate change is an
inherently political decision and requires continual balancing of various social,
economic, and political factors by the legislative and executive branches. They
emphasize that the decision how the Government contributes to the national and
international fight against climate change is a political decision left to the

democratically elected Government.

[45] Overall, the Respondents submit the Claim is not properly advanced for
constitutional adjudication. They highlight that, through the nature of the remedies
sought, the Applicants ask the Court to direct the enactment of new laws and engage in
ongoing policy oversight to inappropriately invoke court-directed legislative reform

and place the judiciary in the role of making political choices about climate policy.
The Applicants

[46] The Applicants submit the issue of justiciability is one to be decided only
at a hearing on the merits and not in an application to strike. They rely on La Rose v
Canada, 2023 FCA 241 at paras 28-29 and 48-51, 488 DLR (4th) 340 [La Rose FCA],
to support their submissions that they are advancing a Charter claim which is, by its

nature, a legal question. Their arguments include:

a) Climate litigation grounded on Charter rights cannot be
categorically dismissed as non-justiciable simply because it is

complex, political, or controversial;

b) Remedies are not relevant to the question of justiciability;
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c) Itisthe role of the Court to determine the minimum GHG emissions
standards required to ensure meaningful protection of the rights that

are threatened by climate change; and

d) There is no sound jurisprudential basis to dismiss the Claim which

implicates public policy.

[47] The Applicants maintain that the following actions of one or all of the
Respondents constitute infringements of their Charter rights: constructing two new
UFFGAs when other options for power generation exist; allowing the MRGHG
Regulations to permit SaskPower’s GHG “emissions reduction obligations” to increase
in the 2020 to 2024 compliance period; failing to require, through The Management
and Reduction of Greenhouse Gases Act, SS 2010, ¢ M-2.01 [MRGHG Act] and the
MRGHG Regulations, that SaskPower’s GHG emissions be appropriately reduced; and,
failing to commit to the Net Zero emissions target. They submit that these actions, all
of which result in GHG emissions, are causing them harm for which the Respondents

must be held accountable.

[48] Overall, the Applicants submit the Respondents have a legal and moral
duty to do their part to reduce GHG emissions. They assert it is not plain and obvious,
or beyond doubt, that the Claim is not justiciable and highlight the existential threat of
climate change is caused by GHG emissions. The Applicants maintain they have
appropriately advanced the Claim in a manner that pleads the UFFGAs emit GHGs,
and the increasing GHGs in our atmosphere results in more dangerous climate change
which causes, among other concerns, a medically proven disability known as
ecoanxiety. In sum, they state their Charter protected rights to life, liberty, and security
of the person, and to equality, are violated by the Respondents’ completely inadequate,

irresponsible, and harmful response to climate change.
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(i) Timing for Justiciability Determination

[49] In Boundaries of Judicial Review: The Law of Justiciability in Canada,
3d ed (Toronto: Thomson Reuters, 2024) [Boundaries of Judicial Review], Justice
Lorne Sossin and Professor Gerard Kennedy provide multifaceted, informed guidance
on the topic of justiciability. The learned authors state the question of justiciability may
be determined on a motion to strike in the context of the pleadings being assumed to be
true, and the reason a claim may have no reasonable chance of success could be on the

basis of non-justiciability (pages 48, and 51-52).

[50] Indeed, a review of the case law makes it clear that courts have
determined questions of justiciability in the context of motions to strike: see Tanudjaja
v Attorney General (Canada), 2013 ONSC 5410, 116 OR (3d) 574, aff’d Tanudjaja v
Canada (Attorney General), 2014 ONCA 852, 379 DLR (4th) 467 [Tanudjaja],
application for leave to appeal to the Supreme Court of Canada dismissed, 2015 CanLl
36780 (SCC); Mathur v Ontario, 2020 ONSC 6918, 471 CRR (2d) 225 [Mathur #1],
leave to appeal dismissed 2021 ONSC 1624; La Rose v Canada, 2020 FC 1008, 477
CRR (2d) 239, reversed, in part La Rose FCA; and Misdzi Yikh v Canada, 2020 FC
1059, 474 CRR (2d) 53, reversed, in part La Rose FCA.

[51] In the circumstances, | am satisfied it is appropriate to consider the

question of justiciability in the context of the applications to strike.
(iii) Justiciability — The Legal Framework

[52] Before | set out the legal framework for justiciability, | briefly outline
some foundational principles regarding the Charter and the government action to which

it applies.

[53] The purpose of the Charter is to protect, “within the limits of reason, the

enjoyment of the rights and freedoms it enshrines” (Hunter v Southam, [1984] 2 SCR
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145 at 156). It is intended to constrain government action that is inconsistent with the
protected rights and freedoms. It applies to Parliament and to the Government of
Canada in respect of all matters within the authority of Parliament, as well as to the
legislature and government of each province regarding all matters within the authority

of each provincial legislature (s. 32).

[54] In RWDSU v Dolphin Delivery Ltd., [1986] 2 SCR 573 at 598-599,
Mclintyre J. explained that the Charter applies to the actions of the legislative, executive

and administrative branches of government. He said this:

It is my view that s. 32 of the Charter specifies the actors to
whom the Charter will apply. They are the legislative, executive
and administrative branches of government. It will apply to
those branches of government whether or not their action is
invoked in public or private litigation. It would seem that
legislation is the only way in which a legislature may infringe a
guaranteed right or freedom. Action by the executive or
administrative branches of government will generally depend
upon legislation, that is, statutory authority. Such action may
also depend, however, on the common law, as in the case of the
prerogative. To the extent that it relies on statutory authority
which constitutes or results in an infringement of a guaranteed
right or freedom, the Charter will apply and it will be
unconstitutional. The action will also be unconstitutional to the
extent that it relies for authority or justification on a rule of the
common law which constitutes or creates an infringement of a
Charter right or freedom. In this way the Charter will apply to
the common law, whether in public or private litigation. It will
apply to the common law, however, only in so far as the common
law is the basis of some governmental action which, it is alleged,
infringes a guaranteed right or freedom.

See also Dickson v Vuntut Gwitchin First Nation, 2024 SCC 10 at paras 40-45, 490
DLR (4th) 1.

[55] It is trite that the courts have a duty to guard constitutional rights and the
rule of law, which includes holding the legislative and executive branches of

government to account and protecting the rights and freedoms under the Charter.
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[56] The concept of justiciability illuminates that although the Charter applies
to government action, not all government decisions or actions are properly reviewable
by the courts even when Charter rights are allegedly violated. See, for example,

Tanudjaja. More about this later.

[57] The inquiry into justiciability was framed by Dickson C.J. as a
“normative inquiry” in Canada (Auditor General) v Canada (Minister of Energy, Mines
and Resources), [1989] 2 SCR 49 at 90-91. He confirmed the nature of justiciability as

it was addressed in Operation Dismantle on this topic:

... As | noted in Operation Dismantle Inc. v. The Queen, [1985]
1 S.C.R. 441, at p. 459, justiciability is a “doctrine ... founded
upon a concern with the appropriate role of the courts as the
forum for the resolution of different types of disputes”,
endorsing for the majority the discussion of Wilson J. beginning
at p. 460. Wilson J. took the view that an issue is non-justiciable
if it involves “moral and political considerations which it is not
within the province of the courts to assess” (p. 465). An inquiry
into justiciability is, first and foremost, a normative inquiry into
the appropriateness as a matter of constitutional judicial policy
of the courts deciding a given issue or, instead, deferring to other
decision-making institutions of the polity.

The most basic notion of justiciability in the Canadian legal
process is that referred to in Pickin [British Railways Board v
Pickin, [1974] AC 765 (HL)], supra, and inherited from the
English Westminster and unitary form of government, namely,
that it is not the place of the courts to pass judgment on the
validity of statutes. Of course, in the Canadian context, the
constitutional role of the judiciary with regard to the validity of
laws has been much modified by the federal division of powers
as well as the entrenchment of substantive protection of certain
constitutional values in the various Constitution Acts, most
notably that of 1982. There is an array of issues which calls for
the exercise of judicial judgment on whether the questions are
properly cognizable by the courts. Ultimately, such judgment
depends on the appreciation by the judiciary of its own position
in the constitutional scheme.

[58] In the context of climate change litigation, the Federal Court of Appeal
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in La Rose FCA explained that there is no single set of rules that must be applied to
determine justiciability, and climate change claims are not rendered non-justiciable
simply because they may be complex, contentious, or laden with social values.
Moreover, public controversy or the political context associated with impugned
legislation cannot be a standalone ground to find a Charter claim is non-justiciable. The

following passages from La Rose FCA are apposite:

[28] No firm criteria for assessing justiciability exist, and the
boundaries between justiciable and non-justiciable matters are
not always clear. The issue often distills to a single question as
to whether the claim has a sufficient legal component upon
which a court can adjudicate. Here too, the answer to that
question may be obscured by the moral, social or political
dimensions of the case that make it inappropriate for a court to
decide (Tanudjaja v. Canada (Attorney General), 2014 ONCA
852, 379 D.L.R. (4th) 467 at para. 33 [Tanudjaja]; but compare:
Operation Dismantle v. The Queen, [1985] 1 S.C.R. 441, 18
D.L.R. (4th) 481 at 472 [Operation Dismantle]; Reference Re
Canada Assistance Plan (B.C.), [1991] 2 S.C.R. 525, 83 D.L.R.
(4th) 297 at 545-546).

[29] But we do know that claims are not rendered non-
justiciable simply because they raise complex or controversial
issues. Courts must be flexible in their approach to determining
whether a matter is justiciable and consider the context of the
claim in question (Highwood [Highwood Congregation of
Jehovah’s Witnesses (Judicial Committee) v Wall, 2018 SCC
26] at para. 34). On this point, the language of the Supreme
Court is unequivocal: “The fact that the matter is complex,
contentious or laden with social values does not mean that the
courts can abdicate the responsibility vested in them by our
Constitution to review legislation for Charter compliance when
citizens challenge it” (Chaoulli v. Quebec (Attorney General),
2005 SCC 35, [2005] 1 S.C.R. 791 at para. 107 [Chaoulli]).

[34] Matters of public policy are within the exclusive domain
of the executive and legislative branches, and are, on their own,
demonstrably unsuitable for adjudication. Because of this,
where a case engages only the underlying policy, a court will
strike a pleading as not justiciable (Sossin, Boundaries of
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Judicial Review at 267-270). On the other hand, in concurring
reasons on a point accepted by the majority, Wilson J. stated that
a court cannot relinquish its jurisdiction over an issue merely
because it raises a “political question” (Operation Dismantle at
459 and 472). She went on to distinguish, in the justiciability
context, pure policy questions from legal questions with some
policy aspect to them (Operation Dismantle at 472):

| would conclude, therefore, that if we are to look at the
Constitution for the answer to the question whether it is
appropriate for the courts to ‘“second guess” the
executive on matters of defence, we would conclude that
it is not appropriate. However, if what we are being
asked to do is to decide whether any particular act of the
executive violates the rights of the citizens, then it is not
only appropriate that we answer the question; it is our
obligation under the Charter to do so.

[35] Public controversy or the political context associated
with legislation cannot therefore be a standalone ground to deem
the claim non-justiciable (Operation Dismantle at 472), and the
“political question” doctrine found in the United States has
never been accepted in Canada (D. Geoffrey Cowper & Lorne
Sossin, “Does Canada Need a Political Questions Doctrine?”
(2002) 16 S.C.L.R. (2d) 343 at 345). The Supreme Court has
expressly rejected the doctrine, and, as just noted, when the
claim is properly framed as a breach of Charter right (an
important caveat and to which I will return), the court has an
obligation to decide the matter (Operation Dismantle at 472).
One hears in the reasons of the Federal Court a faint echo of the
political question doctrine.

A0093

In Boundaries of Judicial Review, the learned authors explained there will

always be a boundary between what courts should and should not decide, and the

boundary should correspond to predictable and coherent principles. They outline three

key factors for the court to consider when assessing whether the subject matter of a

claim is justiciable at pages 3-4 as follows:

The criteria used to make the determination as to whether a
particular matter is justiciable pertain to several factors, notably:
(1) the capacities and legitimacy of the judicial process; (2) the
constitutional separation of powers; and (3) the nature of the
dispute before the court, including the nature and text of the legal
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instruments as the basis of the dispute.

[60] Each of the three factors enunciated in Boundaries of Judicial Review are

expanded upon below, with reference to case law.
Capacities and Legitimacy of the Judicial Process

[61] The first factor, relating to the judicial process “capacities,” refers to what
the courts can do. The “legitimacy” refers to what it should do. In La Rose FCA at
paragraph 24, the Federal Court of Appeal explained that “[c]ourts decline to adjudicate
Issues that ask that they act beyond their institutional capacity or legitimacy.” It further
explained that a component of the court’s institutional limitation is “[t]he pragmatic
consideration [that] arises from the limitations on a court’s ability to fashion and

implement remedies” (para. 27).

[62] Another way to frame this justiciability factor is to consider the
“appropriateness” and the “ability” of the court to deal with a matter (Hupacasath at
para 62). Generally, the question is whether the issue to be decided is one that is
appropriate for a court to decide (Highwood Congregation of Jehovah's Witnesses
(Judicial Committee) v Wall, 2018 SCC 26 at paras 32 and 34, [2018] 1 SCR 750).

Separation of Powers

[63] The second factor relates to the separation of powers. It involves
weighing the suitability of the court deciding a particular issue or deferring it to the
other branches of government “as a matter of constitutional judicial policy” (La Rose
FCA at para 26).

[64] There is a time-honoured separation of powers between the judicial
branch of government on the one hand, and legislative and executive branches on the
other, which is intrinsic to the Canadian constitutional system. In Fraser v Public
Service Staff Relations Board, [1985] 2 SCR 455 at 469-470, Dickson C.J. described
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Canada’s separation of powers as follows:

... There is in Canada a separation of powers among the three
branches of government — the legislature, the executive and the
judiciary. In broad terms, the role of the judiciary is, of course,
to interpret and apply the law; the role of the legislature is to
decide upon and enunciate policy; the role of the executive is to
administer and implement that policy.

[65] Each of the three branches has distinct institutional capacities and each
plays a crucial and complementary role in our constitutional democracy. Each branch
will be unable to fulfil its role if it is unduly encroached upon by the others (New
Brunswick Broadcasting Co. v Nova Scotia (Speaker of the House of Assembly), [1993]
1 SCR 319 at 389 [New Brunswick Broadcasting]).

[66] The importance of the separation of powers has been described in various
ways by the Supreme Court in different contexts. For example, in Cooper v Canada
(Human Rights Commission), [1996] 3 SCR 854 at para 3, Lamer C.J. described the
“web of institutional relationships between the legislature, the executive and the

judiciary” as the “backbone of our constitutional system”.

[67] In New Brunswick Broadcasting at 389, McLachlin J. described the

separate roles and institutional capacities of Canada’s branches of government:

... Our democratic government consists of several branches: the
Crown, as represented by the Governor General and the
provincial counterparts of that office; the legislative body; the
executive; and the courts. It is fundamental to the working of
government as a whole that all these parts play their proper role.
It is equally fundamental that no one of them overstep its bounds,
that each show proper deference for the legitimate sphere of
activity of the other.

[68] At paragraphs 27 and 31 of Ontario v Criminal Lawyers’ Association of
Ontario, 2013 SCC 43, [2013] 3 SCR 3, Karakatsanis J. wrote:

[27]  This Court has long recognized that our constitutional
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framework prescribes different roles for the executive,
legislative and judicial branches (see Fraser v. Public Service
Staff Relations Board, [1985] 2 S.C.R. 455, at pp. 469-70). The
content of these various constitutional roles has been shaped by
the history and evolution of our constitutional order (see
Reference re Secession of Quebec, [1998] 2 S.C.R. 217, at paras.
49-52).

[31] Indeed, even where courts have the jurisdiction to
address matters that fall within the constitutional role of the other
branches of government, they must give sufficient weight to the
constitutional responsibilities of the legislative and executive
branches, as in certain cases the other branch will be “better
placed to make such decisions within a range of constitutional
options” (Canada (Prime Minister) v. Khadr, 2010 SCC 3,
[2010] 1 S.C.R. 44, at para. 37).

[69] In R v Chouhan, 2021 SCC 26 at para 84, [2021] 2 SCR 136, in the
context of considering whether amendments to the Criminal Code, RSC 1985, ¢ C-46
were constitutional, Moldaver and Brown JJ. explained the court’s role in conducting a
Charter analysis. They stated the analysis requires the court to “protect against
incursions on fundamental values” but “not to second guess policy decisions” of the
legislature, because when “struggling with questions of social policy and attempting to
deal with conflicting [social] pressures ‘a legislature must be given reasonable room to
manoeuvre’” (citing Andrews v Law Society of British Columbia, [1989] 1 SCR 143 at
194, per La Forest J. (concurring); and Black v Law Society of Alberta, [1989] 1 SCR
591 at 627).

Nature of the Dispute

[70] The third factor set out in Boundaries of Judicial Review is the nature of
the dispute before the court including the nature and text of the legal instruments as its
basis. La Rose FCA confirms the determination often turns on whether there is a

sufficient legal component for the court to resolve (see paras. 24-28).
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[71] In Tanudjaja, the Court emphasized there must be a sufficient legal
component to anchor the court’s analysis in order for a Charter claim to be justiciable.
It is not sufficient for a claimant to impugn the overall approach of the government.
Rather, a claimant must point to a particular law or the application of a particular law

to ground a Charter claim (paras. 10, 22, and 35).

[72] In Tanudjaja, the claimants alleged that federal and provincial
government actions and inactions resulted in homelessness and inadequate housing in
the Province of Ontario and violated their sections 7 and 15 rights under the Charter.
The Court noted that the claim was centred on assertions that the governments’ revised
legislation and related services caused homelessness. However, the claim did not
impugn any specific legislation nor the application of any legislation. In the result, as
set out below, the Court held that the claimants did not engage a sufficient legal

component and therefore did not raise a justiciable issue.

[73] In paragraph 22 of Tanudjaja, the Court highlighted that a justiciable
Charter claim must centre on a particular law or particular application of such a law

and not on a political question:

[22] A challenge to a particular law or particular application
of such a law is an archetypal feature of Charter challenges
unders. 7 and s. 15. As observed in Re Canada Assistance Plan,
[1991] 2 S.C.R. 525, at p. 545:

In considering its appropriate role the Court must
determine whether the question is purely political in
nature, and should therefore be determined in another
forum or whether it has a sufficient legal component to
warrant the intervention of the judicial branch.

[74] In terms of whether a question is political in the context of normatively

assessing justiciability, the Court in Tanudjaja explained as follows:

[20] As indicated in Canada (Auditor General) v. Canada
(Minister of Energy, Mines & Resources), [1989] 2 S.C.R. 49 at
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90-91, “[a]n inquiry into justiciability is, first and foremost, a
normative inquiry into the appropriateness as a matter of
constitutional judicial policy of the courts deciding a given issue,
or instead deferring to other decision making institutions of the

polity”.

[21] Having analysed the jurisprudence relating to
justiciability in Lorne M. Sossin, Boundaries of Judicial Review:
The Law of Justiciability in Canada, 2d ed. (Toronto: Carswell,
2012), the author identified several relevant factors, at p. 162:

Political questions, therefore, must demonstrably be
unsuitable for adjudication. These will typically involve
moral, strategic, ideological, historical or policy
considerations that are not susceptible to resolution
through adversarial presentation of evidence or the
judicial process. Justiciable questions and political
questions lie at opposing ends of a jurisdiction spectrum.

[T]he political nature of a matter raises two related
dilemmas for courts. The first is the dilemma of
institutional capacity. Courts are designed to make
pronouncements of law. Arguably, they accomplish this
goal more effectively and efficiently than any other
institution could. Where the heart of a dispute is political
rather than legal, however, courts may have no particular
advantage over other institutions in their expertise, and
may well be less effective and efficient than other
branches of government in resolving such controversies,
as the judiciary is neither representative of the political
spectrum, nor democratically accountable.

[75] Tanudjaja makes it clear that it is only when policy is translated into law
or government action (pursuant to a law) that Charter scrutiny may be engaged. In
dismissing the claim as non-justiciable, the Court distinguished two Charter cases that
were justiciable: Canada (Attorney General) v PHS Community Services Society, 2011
SCC 44, [2011] 3 SCR 134 [PHS Community] and Chaoulli v Quebec (Attorney
General), 2005 SCC 35, [2005] 1 SCR 791 [Chaoulli]. The analysis in Tanudjaja
provides guidance regarding the significance of the requisite government action in

terms of a law or action taken pursuant to a law to ground a Charter claim.
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[76] As set out in Tanudjaja, in PHS Community, the Charter claim was
grounded in specific government action taken pursuant to legislation — the refusal of
the federal Minister of Health to extend an exemption under s. 56 of the Controlled
Drugs and Substances Act, SC 1996, ¢ 19, for a safe injection facility. In Chaoulli, the
Charter claim related to a specific law that prohibited private health insurance for
services that were available in the public sector. Both cases were justiciable. As noted
in Tanudjaja at paras 23-26, they impugned a specific provision of legislation or a

decision made pursuant to a specific provision of legislation:

[23] The Supreme Court discussed the difference between a
political issue and a legal issue in Canada (Attorney General) v.
PHS Community Services Society, 2011 SCC 44, [2011] 3
S.C.R. 134 and Chaoulli v. Quebec (Attorney General), 2005
SCC 35, [2005] 1 S.C.R. 791. In both cases, the Attorneys
General argued that the subject matter of the Charter challenge
was immune from scrutiny, and the Supreme Court disagreed.
Both cases are distinguishable.

[24] In Canada (Attorney General) v. PHS Community
Services Society, the Court observed, at para. 105:

The issue of illegal drug use and addiction is a
complex one which attracts a variety of social, political,
scientific and moral reactions. There is room for
disagreement between reasonable people concerning
how addiction should be treated. It is for the relevant
governments, not the Court, to make criminal and health
policy. However, when a policy is translated into law or
state action, those laws and actions are subject to
scrutiny under the Charter: Chaoulli, at para. 89, per
Deschamps J., at para. 107, per McLachlin C.J. and
Major J., and at para. 183, per Binnie and LeBel JJ,;
Rodriguez, [[1993] 3 SCR 519] at pp. 589-90, per
Sopinka J. The issue before the Court at this point is not
whether harm or abstinence-based programmes are the
best approach to resolving illegal drug use. It is simply
whether Canada has limited the rights of the claimants in
a manner that does not comply with the Charter.
[emphasis added]

[25] In Chaoulli v. Quebec (Attorney General), supra, the
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applicant challenged a Quebec law that prohibited private health
insurance for services that were available in the public sector. At
para. 107, McLachlin C.J. and Major J. said:

While the decision about the type of health care
system Quebec should adopt falls to the legislature of the
province, the resulting legislation, like all laws, is
subject to constitutional limits, including those imposed
by s. 7 of the Charter. [emphasis added]

[26] Binnie and LeBel JJ. (dissenting on the merits in
Chaoulli) also rejected the argument of the Attorneys General of
Canada and Quebec that the claims advanced by the appellant
were inherently political and therefore not properly justiciable
by the courts. They pointed, at para. 183, to s. 52 of the
Constitution Act, 1982, which “affirms the constitutional power
and obligation of courts to declare laws of no force or effect to
the extent of their inconsistency with the Constitution”
[emphasis in original].

[Italics and underline emphasis in original]

[77] In contrast to PHS Community and Chaoulli, the Court in Tanudjaja
found that the claimants failed to advance a question of law, or an action taken pursuant
to a law, to engage the Court’s decision-making capacity under the Charter. Instead,
they had impugned the overall approach of the governments and asked the Court to
direct they implement a suitable housing policy and thereafter judicially supervise its
implementation to ensure its adequacy. The Court ultimately concluded this was a

matter that engaged the accountability of the legislatures and was non-justiciable:

[33] Finally, there is no judicially discoverable and
manageable standard for assessing in general whether housing
policy is adequate or whether insufficient priority has been given
in general to the needs of the homeless. This is not a question
that can be resolved by application of law, but rather it engages
the accountability of the legislatures. Issues of broad economic
policy and priorities are unsuited to judicial review. Here the
court is not asked to engage in a “court-like” function but rather
to embark on a course more resembling a public inquiry into the
adequacy of housing policy.

[34] Were the court to confine its remedy to a bare declaration
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that a government was required to develop a housing policy, that
would be so devoid of content as to be effectively meaningless.
To embark, as asked, on judicial supervision of the adequacy of
housing policy developed by Canada and Ontario takes the court
well beyond the limits of its institutional capacity. All agree that
housing policy is enormously complex. It is influenced by
matters as diverse as zoning by-laws, interest rates, procedures
governing landlord and tenant matters, income tax treatment of
rental housing, not to mention the involvement of the private
sector and the state of the economy generally. Nor can housing
policy be treated monolithically. The needs of aboriginal
communities, northern regions, and urban centres are all
different, across the country.

[35] | add that complexity alone, sensitivity of political
issues, the potential for significant ramifications flowing from a
court decision and a preference that legislatures alone deal with
a matter are not sufficient on their own to permit a court to
decline to hear a matter on the ground of justiciability: see, for
example, Chaoulli, at para. 107. Again, the issue is one of
institutional competence. The question is whether there is a
sufficient legal component to anchor the analysis.

[36] The application here is demonstrably unsuitable for
adjudication, and the motion judge was correct to dismiss it on
the basis that it was not justiciable.

[Emphasis added]

[78] Overall, justiciability relates to the subject matter of a dispute. It is
concerned with the role of the courts as a matter of constitutional judicial policy and
the demarcation of powers between the courts and the legislative and executive
branches of government. It distinguishes claims that are suitable for judicial
determination from those that are not. The central question in a Charter claim focuses
on whether the nature of the question in issue centres on a law or the application of a

law such that it is appropriate for the court to decide.
(iv) Justiciability in the Context of Climate Change Litigation

[79] The justiciability of government conduct in the context of climate change
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litigation has been recently considered by the Quebec Court of Appeal, the Federal
Court of Appeal, and the Ontario Court of Appeal. An analysis of these cases follows

below.

[80] In Environnement Jeunesse ¢ Procureur général du Canada, 2021 QCCA
1871 [Jeunesse], application for leave to appeal dismissed, 2022 CanLl1l 67615 (SCC),
a non-profit organization sought authorization to commence a class action in Quebec
against the Government of Canada. The proposed claim asserted, among other things,
that Canada violated their sections 7 and 15 Charter rights by failing to adequately
address climate change. The Quebec Court of Appeal dismissed the action on the basis

it was not justiciable.

[81] The claimants in Jeunesse asserted the GHG reduction targets adopted by
the Government of Canada in the context of international agreements were inadequate,
insufficient, not complied with, and violated their Charter rights. They claimed that the
targets, even if met, would contribute to an increase in GHG emissions beyond the
levels that Canada itself deemed critical for protecting the lives and safety of future
generations. The claimants relied on Canada’s Greenhouse Gas Pollution Pricing Act,
SC 2018, ¢ 12, s 186 without contesting any of its provisions. They sought orders that

would require Canada to implement remedial measures to address climate change.

[82] The Court in Jeunesse acknowledged the undeniable concerns about
global warming and that the solution requires the management of GHG emissions. In
its justiciability analysis, the Court noted, in the absence of an impugned statutory
provision, the constitutional review of government inaction by the courts is
problematic. In that case, the claimants did not challenge the validity of a specific law.
Rather, they asked the Court to direct Canada to legislate measures to reduce GHG
emissions and give effect to its international commitments. The Court explained the

separation of powers among the legislative, executive, and judicial branches is intrinsic
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to the Canadian constitutional system. It concluded the relief sought would require it to
force the legislature to act and to dictate the solutions to be adopted, which is beyond

the court’s role.

[83] The Court in Jeunesse commented on the capacities and legitimacy of the
judicial process for addressing the dangers of climate change. It explained that
justiciability requires asking whether it is appropriate for the courts, as a matter of
constitutional policy, to decide a particular question or to defer it to other decision-
making bodies within the public administration. In the context of the proposed class
action, which did not impugn a specific law, the Court held that deference was
appropriate because the legislative branch is better placed to weigh the countless issues
surrounding climate change in the national and international context. It recognized that
the search for solutions may require collaboration and negotiations among different
governmental bodies. In addition, the assessment of scientific evidence in the context
of weighing the impacts on matters such as health, transportation, economic and
regional development, and budgetary considerations were beyond the court’s capacities

in this case.

[84] Overall, the Court in Jeunesse determined that the action as it was framed
would require the Court to require the legislature to act, which is not the court’s role.
Without an impugned law to ground the claim, the issues of national and international
significance were appropriately left to the democratically elected governments to

respond to.

[85] In La Rose FCA, the Federal Court of Appeal partially overturned two
decisions of the Federal Court that struck Charter claims against Canada because they
were not justiciable and failed to disclose a reasonable cause of action. On appeal, the

Court held they were justiciable.

[86] Both claims that were the subject of La Rose FCA were grounded in
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Canada’s response to climate change. The claimants asserted that Canada was
exacerbating the climate change threat and violated their protections and rights under
sections 7 and 15 of the Charter. The claims asserted that the legislation and regulations
that authorized GHG emissions levels breached Canada’s international law obligations
and domestic law. In the lower court, the motions judges held that the claims were not
justiciable for reasons including they would require the court to adjudicate on broad
and diffuse aspects of government conduct, involving matters of economics and foreign

and trade policy, under programs administered by various departments.

[87] Paragraphs 36-38 of La Rose FCA make it clear the claims advanced a
sufficient legal component and were justiciable. The legal component, or objective legal
standard, was that Canada failed to meet its own GHG emissions standards that were
legislated in the Canadian Net-Zero Emissions Accountability Act following its
commitment to the Paris Agreement, which grounded the alleged Charter rights

violations. The Court explained as follows:

[36] As previously described, policy considerations are
inherent to all government action, but that fact alone does not
insulate the law from judicial scrutiny. What matters in an
assessment of justiciability, instead, is the presence of a
sufficient legal component or legal anchor to the claim.
Justiciability, in the end, asks whether the court can adjudicate
the issues against an objective legal standard. In this sense,
justiciability analysis requires some understanding of the
jurisprudence that underlies the claim, which in turn requires a
somewhat probing examination of the substantive allegations of
the claim.

[37] Tanudjaja [Tanudjaja v. Canada (Attorney General),
2014 ONCA 852, 379 D.L.R. (4th) 467] is a good example of
the requirement that a claim have a sufficient legal component
in order to be justiciable. There, the appellants sought
declarations that Ontario’s failure to effectively address the
problem of homelessness violated their rights under sections 7
and 15 of the Charter. The appellants challenged no law or
application of law in particular — they simply challenged the
governments’ overall approach to the social problem. The
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claims lacked a legal component required for judicial
adjudication and therefore were not justiciable (Tanudjaja at
paras. 19, 27, 35-56).

[38] Here, in contrast, the appellants link the section 7
deprivation to the failure of Canada to meet its commitments in
the Paris Agreement (Nationally Determined Contributions),
commitments ratified by Parliament, and hence legally defined,
objective standards against which the Charter claims can be
assessed. The claims do not seek to tell Canada how to fulfill its
commitments. In this regard, the Federal Court mischaracterized
the claims when it held the claims were challenges to policy.

[Emphasis added]

[88] Overall, La Rose FCA highlights that Charter claims relating to climate
change legislation are not rendered non-justiciable simply because the legislation
reflects a political choice. In that case, the claimants asserted that Canada had breached
its own statutory emissions targets, thereby violating Charter rights, which was a
legally defined, objective question that was justiciable. However, as the Court noted, if
an action does not engage legally defined, objective standards against which the
Charter claim can be assessed, and seeks to direct a government how to fulfil its

commitments, it may not be justiciable.

[89] The Ontario courts have also grappled with the justiciability of a Charter
claim in the climate change context. In Mathur #1, the Superior Court dismissed the
Attorney General of Ontario’s motion to strike the action advanced by claimants who
sought declaratory and mandatory orders relating to Ontario’s actions to address GHG

emissions. It held the questions raised in the action were prima facie justiciable.

[90] The subject matter in Mathur #1 was the Ontario Government’s decision
in 2018 to repeal the Climate Change Mitigation and Low-carbon Economy Act, 2016,
SO 2016, ¢ 7 (rep) [Repealed Act], and replace it with the Cap and Trade Cancellation
Act, 2018, SO 2018, ¢ 13 [Cancellation Act]. The Repealed Act had set a range of GHG

emissions reduction targets. Pursuant to the Cancellation Act, the Ministry of
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Environment set new GHG emissions targets [Target] that required much smaller
reductions than what had been prescribed in the Repealed Act. The Target was set in
accordance with the Cancellation Act and was articulated in Ontario’s November 2018
plan entitled, “Preserving and Protecting our Environment for Future Generations — A
Made-in-Ontario Environmental Plan” [Plan]. Ontario argued the Target and Plan were
not legal instruments akin to a statute or regulation but rather were an expression of the
government’s intentions and aspirations such that they were not subject to Charter

review by the courts. The Court disagreed.

[91] On the topic of justiciability, the Superior Court explained that the Target
and the Plan were government actions for the purpose of a Charter analysis because
they were undertaken pursuant to authority in the Cancellation Act. Thus, the Charter
claim was prima facie justiciable and the application to strike was dismissed. The

ultimate disposition in Mathur #1 reads as follows:

[266] This isanovel application. At its core, it is about whether
the Respondent, Ontario, violated the Applicants’ ss.7 and 15
rights by repealing the Climate Change Act through the
Cancellation Act and by setting a target for the reduction of
GHG emissions that is insufficiently ambitious. As | have
already found, both the preparation of the Plan and the repeal of
the Climate Change Act by Ontario are governmental actions
that are reviewable by the court for compliance with the Charter.

[267] For the reasons given above, | find that it is not plain and
obvious that the Application discloses no reasonable cause of
action or that it has no reasonable prospect of success.

[92] The matter proceeded to a hearing on the merits: Mathur v His Majesty
the King in Right of Ontario, 2023 ONSC 2316, 480 DLR (4th) 444 [Mathur #2]. The
Superior Court initially confirmed that the Charter claim was justiciable. However, it
ultimately found that the proper approach for determining Canada’s and Ontario’s fair
shares of the carbon budget was not justiciable. It lacked the institutional capacity and

legitimacy to determine Canada’s share compared to other states and Ontario’s share
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compared to other provinces. The Court concluded, “[t]he selection of the appropriate
allocation approach to determine a jurisdiction’s fair share is an issue that should be
determined in another forum, not in a domestic court in Ontario” and “this issue does
not have a sufficient legal component to allow this Court to choose among competing

approaches” (paras. 109-110).

[93] The Court of Appeal overturned Mathur #2 and remitted the matter for a
new hearing: Mathur v Ontario, 2024 ONCA 762, 502 DLR (4th) 663 [Mathur CA],
leave to appeal dismissed 2025 CanLll 38373 (SCC). It held that Ontario voluntarily
assumed a positive statutory obligation to combat climate change by enacting the
Cancellation Act and producing the Plan and Target for that purpose. Ontario was
therefore required to produce a Plan and Target that were compliant with Charter rights,
in accordance with that statutory mandate. The issue to be determined was whether
Ontario failed to comply with its statutory obligation to combat climate change, thus

violating the claimants’ Charter rights. The Court explained as follows:

[1] This appeal involves the constitutionality of the
greenhouse gas emission reduction target and plan enacted by
the Ontario government (“Ontario”) under climate change
legislation. Specifically, can the alleged failure of Ontario to
comply with its voluntarily imposed statutory obligations to
combat climate change amount to a breach of the appellants’ ss.
7 and 15 rights under the Canadian Charter of Rights and
Freedoms?

[32] ... Given Ontario has voluntarily assumed a positive
statutory obligation under the CTCA [Cancellation Act] to
combat climate change and to produce the plan and the target,
the question is whether the application judge should have
considered whether Ontario’s alleged failure to comply with its
statutory obligation violated the appellants’ Charter rights.

[Emphasis added]

[94] In Mathur CA, the claimants did not challenge the inadequacy of the
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Target nor request an order for a particular emissions reduction target:

[41] ... The appellants are not challenging the inadequacy of
the target or Ontario’s inaction, but rather argue the target itself,
which Ontario is statutorily obligated to make, commits Ontario
to levels of greenhouse gas emissions that violate their Charter
rights. We see the same distinction as the Supreme Court
observed in Chaoulli, that it is not the constitutional compliance
of the scheme that is challenged by the appellants, but the
constitutional compliance of the government measures taken
under the scheme that are in issue.

[Emphasis added]

[95] Within this governing legal framework and the recent jurisprudence in

the climate action realm, | proceed with the justiciability analysis on the facts before

me.
(v) Analysis
(@) Impugned Government Action
[96] A broad, generous review of the Claim illuminates there are two matters

that are subject to the justiciability analysis.

[97] While the Applicants’ submissions centre on the UFFGAs as the
impugned government action that grounds their Charter Claim, a broad reading of the
pleading indicates they also challenge the MRGHG Regulations. For this reason, | not
only analyse the Claim with respect to the UFFGAs, but also consider the MRGHG
Regulations, as the impugned government actions in the context of assessing

justiciability.

[98] First, the Applicants assert the Respondents’ actions — which entail
obtaining approvals and constructing two new UFFGASs in Saskatchewan — violate their
sections 7 and 15 Charter rights. They claim the generation of electricity in this manner

produces GHGs, and GHGs contribute to the dangerous effects of climate change which
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violates their right to life, liberty and security of the person, and their right to equality.

[99] Second, the Applicants assert the MRGHG Regulations violate these
same Charter rights because they permitted SaskPower to increase its GHG emissions
in the 2020 to 2024 period and otherwise do not commit SaskPower to “Net Zero”

emissions nor a decarbonized electrical supply.

(b) The Claim
[100] The following passages of the Claim provide context for the Applicants’
concerns:

3. All levels of government have the duty to reduce the

[GHG] emissions causing dangerous climate change. A stable
climate requires that we quickly and dramatically reduce
emissions from human activity to achieve Net Zero. ...

4. To achieve Net Zero, the most credible and impactful
path is to stop burning fossil fuel by replacing fossil energy,
largely with electricity, and decarbonizing our electrical support.
Therefore, decarbonization of the electrical supply needs to be
one of the highest priorities on the path to achieving Net Zero.

6. The [Government], as owner of SaskPower, is
exacerbating dangerous climate change by constructing new
[UFFGASs] (“Impugned State Actions”) — namely the Great
Plains Power Station in Moose Jaw, Saskatchewan, and the
Aspen Power Station near Lanigan, Saskatchewan. Construction
of the Great Plains Power Station commenced in 2021 and the
plant is anticipated to begin operating in 2024. The construction
of the Aspen Power Station is anticipated to begin in 2024.

7. Through this application, the Applicants are asking the
Court to consider their Charter rights and whether those rights
are breached by the actions of the [Government] and the
provincial Crown corporations responsible for providing and
delivering electricity to Saskatchewan residents and businesses
as it relates to approving new electrical generation assets. The
Applicants ask that the Court direct the Respondents to prepare
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formal plans to decarbonize the provincial electrical grid. If this
Court finds that the Applicants’ Charter rights are being
breached by ongoing development of new [UFFGAS], the
Applicants respectfully ask this Court to grant remedies that
would mitigate or eliminate the harms caused by the
Respondents.

31. ... Given the evolution of climate science and the certainty
of causes and impacts of dangerous climate change, the

A0110

[Government’s] expansion of [UFFGASs] infringes the
Applicants’ Charter rights.

Relevant statements in the Applicants’ approximately 30-page Claim

b)

d)

“SaskPower currently has no firm commitment to achieve Net Zero

emissions” (para. 5);

“The Applicants ask that the Court direct the Respondents to prepare

formal plans to decarbonize the provincial electrical grid” (para. 7);

“The converging science on dangerous climate change, the impacts,
and causes thereof must inform the Court’s consideration of whether
state action to build new [UFFGAS] is consistent with the

Applicants’ Charter rights” (para. 30);

“The Applicants are asking for the Court to find that the
Respondents have an obligation to set a Net Zero target for the
Crown electrical system and demonstrate that any new fossil fuel-

based generation assets are compatible with that target” (para. 31);

“Alternatively, the Applicants ask this Court to direct the
Respondent to set emissions reduction targets in the MRGHG

Regulations that serve to reduce absolute emissions related to
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electricity generation within the province” (para. 31);

“The Applicants submit that current state-sanctioned GHG
emissions are serving to exacerbate dangerous climate change”
(para. 40);

“The [Government] has obligations under [the MRGHG Act] to
establish a GHG reduction target for Saskatchewan [which] compels
prescribed regulated emitters to reduce GHG emissions as
prescribed by [the MRGHG Regulations]. SaskPower is a
“prescribed regulated emitter” and s. 16 of the MRGHG Regulations
limits SaskPower to 77,000,000 tonnes of cumulative emissions for
the 2020-2024 compliance period and 64,500,000 tonnes for the
2025-2029 compliance period” (para. 44);

“The Applicants submit that the “Emission Reduction Obligations”
prescribed in the MRGHG Regulations are not, in fact, targets to
reduce emissions with respect to the 2020-2024 compliance period.
The average annual emissions of SaskPower, as disclosed in its
annual reports over the past three years (2019-2021) are 14.5 MT/yr.
The MRGHG Regulations target of limiting cumulative emissions
for SaskPower from 2020-2024 equate to an average annual
emission of 15.4 MT/yr. Therefore, the effect of the MRGHG
Regulations is to allow SaskPower to increase emissions in the short

term [emphasis in original]” (para. 45);

“Ongoing action by the Respondents to continue to finance,
develop, and approve unabated fossil fuel electrical generation
infrastructure serves to increase the GHG emissions that are causing

dangerous climate change and exacerbates the mental condition of
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ecoanxiety” (para. 51);

“All citizens’ s. 7 Charter rights to life and security of person are
infringed by government action that increases GHG emissions via

unabated fossil-fuel electrical generation” (para. 52);

“... state action to increase GHG emissions has the effect of
imposing disadvantage on those with the enumerated and analogous
grounds listed above and ... this ongoing action is inconsistent with
substantive equality enshrined by the Charter at s. 15 over and

above the s. 7 infringements impacting all citizens” (para. 54);

“If SaskPower continues to rely on fossil fuel-based generation,
rising pollution prices will undermine the ability of the CIC to
control electricity rates for Saskatchewan residents and businesses
as per the powers bestowed to the CIC under The Crown
Corporations Act, 1993 [SS 1993, ¢ C-50.101]” (para. 86);

“Renewable energy from solar and wind is proven and ready to
deploy at scale now. Numerous methods of electrical storage exist
and could be implemented in Saskatchewan to support intermittent

generation from renewables like solar and wind” (para. 89);

“... the Respondents could commit to building gas-fired generation
equipped with Carbon Capture and Storage to mitigate the harmful

pollution with the best available technology” (para. 90);

“The reason Saskatchewan does not yet have a Net Zero plan for our
electrical grid is not because it is impossible — it was simply a choice
not to bother” (para. 92); and
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“A decarbonized electrical grid is a prerequisite for a Net Zero
society. There are enough renewable energy resources to meet
Saskatchewan’s energy demands. By electrifying sectors that were
previously not electrified, it becomes easier to balance the grid”
(para. 93).

The relief sought by the Applicants includes:

a)

b)

d)

An order declaring the Respondents’ ongoing development and
expansion of UFFGAs violates their rights under ss. 7 and 15 of the

Charter in a manner than cannot be saved under s. 1 of the Charter;

An order declaring the GHG Caps in the MRGHG Regulations
breach the Applicants’ ss. 7 and 15 Charter rights;

An order directing the Government to prepare a generation and asset
management plan to provide Net Zero electricity by the end of 2035,
or the end of 2040 at the latest [Net Zero Plan], “given the urgency
of the climate crisis and the pressing need for transformative action”
(para. 46);

An order directing the Government to set SaskPower’s GHG Caps
in the MRGHG Regulations at an amount “consistent with
Saskatchewan’s share of the minimum level of GHG reductions
necessary to limit global warming to well below 2 [degrees Celsius]
(i.e. the upper range of the Paris Agreement temperature standard)”
(para. 15(c));

An order directing the Respondents to discontinue the development,
construction, planning, and investment in UFFGASs unless they can

demonstrate how they can be incorporated within the Net Zero Plan
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or revised MRGHG Regulations to be imposed,;

f)  An order directing the Government to compel the directors of the
CIC and SaskPower to prepare the Net Zero Plan to justify and
rationalize any ongoing expansion of UFFGAs within the context of
that Plan;

g) An order directing the Government to ensure the directors of CIC
and SaskPower fulfil their statutory or common law duties to set
SaskPower’s GHG Caps beginning in the year 2027, and periodic
targets thereafter, that demonstrate a credible path to achieving the

Net Zero Plan or revised MRGHG Regulations to be imposed; and

h)  An order declaring that ongoing development and expansion of
UFFGAs constitutes a breach by the directors of SaskPower and
CIC of their statutory and common law fiduciary duties owed to all

Saskatchewan residents.

[103] Overall, the Applicants’ apparent objective in advancing the Claim is to
have the Court mandate that power be generated in Saskatchewan with Net Zero GHG
emissions by 2035, or 2040 at the latest. To achieve this, the Applicants ask the Court
to require the Government to legislate the Net Zero Plan, to dictate how the GHG Caps
be identified in the MRGHG Regulations (in accordance with the Paris Agreement even
though Saskatchewan is not a party to it), and to direct how power may be generated in

Saskatchewan.

[104] While | have copied only some passages from the Claim above, | have
considered the pleading as a whole, assuming all passages to be true unless manifestly

incapable of being proven, to assess justiciability.
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(c) The UFFGASs

[105] For reasons that follow, I conclude the Claim as it relates to the two new

UFFGAs does not raise a justiciable issue.

[106] First, the Applicants object to the approval, development, and
construction of the two UFFGASs for electricity generation because they emit GHGs
into the atmosphere, GHGs cause climate change, with the result their Charter rights
are breached. However, like Jeunesse and Tanudjaja, their pleading does not impugn
any statute or other law pursuant to which these decisions were made. Similar to
Tanudjaja, the UFFGAS do not raise a question that can be resolved by application of

law nor a claim that is otherwise tethered to a legally defined, objective standard.

[107] Second, the Applicants do not assert the UFFGAs will result in
SaskPower failing to comply with the GHG Caps set out in the MRGHG Regulations
or other provincial laws, and/or any emissions standards mandated by Canada, and/or
any other statutory requirement regarding the parameters within which SaskPower may
generate electricity. Unlike La Rose FCA, there is no assertion the Respondents are
failing to meet the GHG Caps as a result of the UFFGASs or for any reason at all. In

other words, the legal anchor in La Rose FCA is not present in this case.

[108] Third, the Claim relating to UFFGAs is distinguishable from the claims
advanced in La Rose FCA and Mathur CA. In La Rose FCA, the claimants asserted that
Canada failed to meet its own emissions standards set out in the Canadian Net-Zero
Emissions Accountability Act which resulted in a breach of their Charter rights. That
was the legal anchor for the action, as there was a legally-defined standard to assess the
Charter claims. As described above, similar circumstances do not exist in this case. In
contrast to Mathur CA, the Applicants do not allege that the Respondents, in approving
and constructing the UFFGAs, have failed to comply with any statutory obligation that

could ground their claims of Charter violations. In other words, the nature of the
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impugned approval and construction of the UFFGASs is not grounded in any alleged
breach of any statutory obligation or law such that, unlike La Rose FCA and Mathur

CA, there is no sufficient legal component to permit constitutional adjudication.

[109] Fourth, like Tanudjaja, the Applicants seek relief in relation to the
UFFGAs that does not engage the Court in a “court-like” function. Rather, they call
upon the Court to embark on a course that more closely resembles a public inquiry into
the appropriateness of the UFFGAs in the context of global warming. Notwithstanding
the apparent competing economic, social, budgetary, and political factors that are
engaged in the context of any response to climate change, the Applicants seek to have
this Court conduct the required contextualized analysis of information and dictate
specific measures to be taken by the executive and legislative branches regarding
electricity generation in the context of climate change. For example, as indicated above,
they ask the Court to step into the shoes of the legislative branch and require the
Respondents to develop a Net Zero Plan relating to SaskPower’s GHG emissions by
the end of 2035 or 2040 at the latest, and to direct UFFGAs are only permissible if they
demonstrate how they are utilized in the context of the Net Zero Plan. Similar to
Jeunesse, the Claim is grounded in requests for relief that would require the Court to
disregard the time-honoured separation of powers and its proper role within Canada’s
constitutional framework so as to encroach on the roles of the legislative and executive
branches by forcing the Respondents to make specific decisions for the power supply

in this Province. This is beyond the capacities and legitimacy of the judicial process.

[110] Overall, the pleading regarding the two new UFFGAs lacks a sufficient
legal component or legal anchor for the Charter claims to permit the Court to adjudicate
this matter against an objective legal standard. It raises questions for which deference
is owed to the Respondents who are better placed to weigh the various considerations
relating to the use of UFFGAs for the generation of electricity in Saskatchewan.

Defining, imposing, and monitoring the solutions to be adopted by the Respondents are
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matters that exceed the capacities and legitimacy of the judicial process, and these
policy decisions are appropriately made by the democratically elected branches of
government in accordance with the separation of powers in our constitutional

democracy.
(d) The MRGHG Regulations

[111] For reasons that follow, | conclude the Claim as it relates to the asserted
“unreasonably inadequate government action” relating to the GHG Caps for SaskPower

in the MRGHG Regulations is not justiciable.

[112] First, similar to my reasons relating to the lack of justiciability for the two
new UFFGAs, this aspect of the Claim is also distinguishable from La Rose FCA and
Mathur CA. The Claim does not assert the Respondents have failed to comply with a
statutory obligation to address climate change or have otherwise breached any statutory
or legal standards, such as the GHG Caps, in violation of their Charter rights. In specific
contrast to Mathur CA, the Applicants here do request an order for specific GHG
emissions limits and are challenging the inadequacy of the GHG Caps in the MRGHG

Regulations.

[113] Second, the portion of the Claim that pleads the MRGHG Regulations
permitted SaskPower to increase GHG emissions in the five-year (2020-2024)
compliance period, rather than decrease them, is inaccurate. This is apparent on a plain
reading of the MRGHG Regulations.

[114] SaskPower is required to reduce its GHG emissions from all facilities
within specified compliance periods in accordance with the GHG Caps set out in
Column 3 of Table 1 in Part 4 of the MRGHG Regulations, which is set out below:
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PART 4
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Emission Reduction Obligations

TABLE 1

[Subsection 16(2)]

Column1 Column 2 Column 3
Compliance Compliance Period - CO2e Cumulative Emissions Cap
Period Years for All Facilities in Saskatchewan
1 2018-2019 33 500 000 tonnes
2 2020-2024 77 000 000 tonnes
3 2025-2026 29 400 000 tonnes
4 2027-2029 35 000 000 tonnes
[115] The Applicants impugn the above-noted GHG Caps in the Claim on the

basis they permitted SaskPower to increase its emissions in 2020-2024 compared to

prior years. On this basis, they plead the GHG Caps are not targets to reduce GHG

emissions, contrary to the objective of the MRGHG Act to reduce GHG emissions.

However, Table 1 in Part 4 of the MRGHG Regulations shows this is a flawed factual

statement in the pleading because:

a) The GHG Cap for the two-year period 2018-2019 was 33,500,000 tonnes,
which averages to 16,750,000 tonnes per year for each of 2018 and 2019.

b) The GHG Cap for the five-year period 2020-2024 was 77,000,000 tonnes,

which averages to 15,400,000 tonnes per year for each of these five years,

and represents an average annual reduction following 2019 of 1,350,000

tonnes;

c) The GHG Cap for the two-year period 2025-2026 is 29,400,000 tonnes,
which averages 14,700,000 tonnes per year for 2025 and 2026, and
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represents a further average annual reduction; and

d) The GHG Cap for the three-year period 2027-2029 is 35,000,000 tonnes,
which averages 11,666,667 tonnes per year and a further average annual

reduction.

[116] Based on the flawed factual foundation pleaded for this aspect of the
Charter claim, I consider it to be manifestly incapable of being proven and do not accept
it as true that the MRGHG Regulations allowed SaskPower to increase, instead of
decrease, its GHG emissions in 2020-2024.

[117] Third, in the Claim, the Applicants question the wisdom of the
Government’s approach to climate change because they have not legislated a
commitment to combat climate change to achieve Net-Zero emissions by any date nor
legislated the emissions standards set out in the Paris Agreement. Similar to Jeunesse,
they seek to invoke the authority of the Court to direct the legislature to act. For
example, and as indicated above, they ask the Court to step into the shoes of the
legislative branch and force it to legislate requirements on the Respondents to deliver
Net Zero electricity by the end of 2035 or 2040 at the latest. Moreover, they seek an
order directing the Government to set the GHG Caps in the MRGHG Regulations for
SaskPower to be consistent with our Province’s share of the minimum level of GHG
reductions necessary to limit global warming to well below 2 degrees Celsius (which
they plead is the upper range contemplated in the Paris Agreement). Like the
circumstances in Jeunesse, there is no Saskatchewan legislation adopting the Paris

Agreement standards in our Province in order to ground this aspect of the Claim.

[118] In the circumstances, | agree with the submissions made by the
Respondents. The issues in the Claim are not properly advanced for constitutional
adjudication. Through the remedies sought, the Applicants ask the Court to direct the

enactment of new laws and engage in ongoing policy oversight, which is in essence
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court-directed legislative reform. The Applicants are dissatisfied with what they regard
as the Respondents’ completely inadequate, irresponsible, and harmful response to
climate change, and they ask the Court to direct the legislative branch and control
Government choices around electricity delivery in the province for years to come. In
my view, to do so would require the Court to disregard the time-honoured separation
of powers in our constitutional democracy in a manner that exceeds its institutional

capacity and legitimacy.

[119] For the foregoing reasons, | conclude that even upon a generous reading
of the Claim, it is plain and obvious it does not advance a justiciable claim and therefore,
it has no reasonable cause of action and no reasonable chance of success. Taking all of
the statements in the pleading to be true, there is no judicially discoverable and
manageable standard, sufficient legal component, or legal anchor for assessing the
Charter claims that centre on the approval of UFFGAs and the allegedly insufficient
MRGHG Regulations. In all of the circumstances, | am satisfied this is one of the very
rare cases where the questions raised in the Claim and the related relief sought from the
Court are not resolved by the application of law or other objective standard, but rather

by democratic accountability.

[120] Although | have determined the Claim is not justiciable, the material
importance of protecting the environment remains. This decision is not to be interpreted
as suggesting the Respondents are immune from constitutional scrutiny in appropriate
circumstances regarding their climate change response. However, the concept of
justiciability is a foundational component in Canada’s constitutional democracy that
cannot be overlooked even when the subject matter raises crucial issues from a local,

national, or international scale.

[121] My determination on the lack of justiciability of the Charter claims

advanced in the Claim is a full adjudication of the merits of the applications to strike
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(La Rose FCA at para 20). The Applicants have already amended their pleading to avoid
having the Claim struck. Given the wholesale transformation that would be required for
the pleading to advance a justiciable claim, | see no tenable basis to grant leave to

further amend in the circumstances.
3. Does the Claim otherwise disclose a reasonable cause of action?

[122] In addition to the Charter claims, the Applicants plead that the directors
of SaskPower and the CIC owe all Saskatchewan residents a duty of care under section
46 of The Crown Corporations Act, 1993, SS 1993, ¢ C-50.101, section 117 of The
Business Corporations Act, 2021, SS 2021, ¢ 6, and the common law. The Claim states
that “reasonable and prudent directors would recognize and acknowledge that CIC and
SaskPower have an obligation to commit to Net Zero emissions by 2035 or 2040 at the
latest” (para. 24).

[123] The Claim also asserts that SaskPower and CIC, as Crown corporations,
owe statutory and common law duties of care to the Applicants. The Applicants plead
that SaskPower and CIC do not have the discretion to build new UFFGAS because to

do so is contrary to their duties of care.
[124] Relevant passages from the Claim include:

16. The Applicants seek the following remedies ... :

d. Additionally, or in the alternative, an order declaring
that ongoing development and expansion of unabated
fossil fuel based electrical generation constitutes a
breach of the statutory duty of care of the CIC
directors and the SaskPower directors as prescribed
by s. 46 of The Crown Corporations Act, 1993, 5.9-23
of The Business Corporations Act, 2021, and the
common law fiduciary duty of the directors of
SaskPower and the CIC to all residents of
Saskatchewan and that such ongoing action is not in
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good faith with a view to the best interests of the CIC
or SaskPower as per s. 48(1)(a) of The Crown
Corporations Act, 1993; and

e. Additionally, or in the alternative, an order directing
the Respondent government of Saskatchewan to
ensure the directors of CIC and SaskPower deliver on
their statutory and common law fiduciary duties to set
interim targets for emissions reduction related to
electricity generation beginning in the year 2027, and
periodic targets thereafter, that demonstrate a credible
path to achieving the SK NZ [Saskatchewan Net
Zero] Electricity Plan or the revised MRGHG
Regulations emissions limits requested above;

... The Applicants submit that reasonable and prudent
directors would recognize and acknowledge that CIC and
SaskPower have an obligation to commit to Net Zero
emissions by 2035 or 2040 at the latest.

[R]easonably prudent people exercising care and
diligence as directors would not expand [UFFGASs] and
would create a Net Zero plan to decarbonize the provincial
electrical grid.

Should this Court decide not to order the Respondents CIC
and SaskPower to prepare a Net Zero target with a
deadline, in the alternative, the Applicants suggest that
these Respondents have statutory and common law duties
of care and the Applicants ask this Court to find that the
CIC and SaskPower do not have discretion to engage in
building of new unabated polluting electrical generation
because that is contrary to their statutory and common law
duties of care. Given the findings of the most recent IPCC
[Intergovernmental Panel on Climate Change] Sixth
Assessment Reports, any new fossil fuel generation assets
proposed should only be built with pollution abatement
technology (such as Carbon Capture and Sequestration) to
manage the GHG emissions causing dangerous climate
change.

[Footnotes omitted]

A0122
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[125] The Claim is not properly advanced against the directors because they are
not named as respondents in this action. The passages in the Claim that relate to the

directors are struck on this basis alone.

[126] If the claims against the directors were properly advanced, | would have
determined it is plain and obvious they have no reasonable chance of success and would

have struck them for the following reasons.

[127] First, the statutory duty of care owed by the directors of SaskPower and
the CIC is to their Crown corporations, not to the public at large. The duty requires the
directors to act honestly and in good faith with a view to the best interests of SaskPower
or CIC, as the case may be. This statutory duty is not owed to members of the public
(Peoples Department Stores Inc (Trustee of) v Wise, 2004 SCC 68, [2004] 3 SCR 461).

[128] Second, only certain categories of relationships give rise to common law
fiduciary obligations. For example, the solicitor-client relationship is one where a
fiduciary duty is generally owed by the lawyer to the client (Galambos v Perez, 2009
SCC 48 at paras 36-37, [2009] 3 SCR 247 [Galambos]).

[129] The legal test for assessing whether a fiduciary duty is owed includes that
the alleged fiduciary gave an undertaking of responsibility to act in the best interests of
a beneficiary (Galambos at paras 66, 71, and 77-78). In Galambos, the Court noted that
“what is required in all cases is an undertaking by the fiduciary, express or implied, to

act in accordance with the duty of loyalty reposed on him or her” (para. 75).

[130] In Alberta v Elder Advocates of Alberta Society, 2011 SCC 24, [2011] 2
SCR 261 [Elder Advocates], the Supreme Court explained a party may establish the
existence of an ad hoc fiduciary duty. In addition to the existence of vulnerability
arising from the relevant relationship, the party must demonstrate: (a) an undertaking

by the alleged fiduciary to act in the best interests of the alleged beneficiary or
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beneficiaries; (b) a defined person or class of persons (the beneficiary or beneficiaries)
vulnerable to the fiduciary’s control; and (c) a legal or substantial practical interest of
the beneficiary or beneficiaries that stands to be adversely affected by the alleged
fiduciary’s exercise of discretion or control (at paras. 27, 36). In addition, compelling a
fiduciary to put the best interests of the beneficiary before their own is essential to such
a relationship (para. 44).

[131] In this case, the directors of SaskPower and CIC owe a statutory
(fiduciary) duty to their Crown corporations. The Applicants have not plead facts
necessary to meet the legal test to establish they also owe a common law fiduciary duty
to all Saskatchewan residents. Moreover, the directors’ complete loyalty is owed to
their respective Crown corporations. To assert they owe the same loyalty to the
Applicants and/or all residents of Saskatchewan would result in the directors having

divided loyalty which is entirely contrary to the concept of fiduciary duty.

[132] In relation to the Crown Corporations owing a common law fiduciary
duty, Elder Advocates is instructive. The Court in that case considered when
governments, as opposed to individuals, may be bound by a fiduciary duty. It noted that
state actors have been held to owe a fiduciary duty in only limited and special
circumstances, such as in discharging the Crown’s special responsibilities towards
Aboriginal peoples and where the Crown is acting in a private capacity, as in its role as

the public guardian and trustee.

[133] In Elder Advocates, the Court explained that fiduciary duty is a doctrine
originating in trust which requires that one party (the fiduciary) act with complete
loyalty toward another party (the beneficiary) in managing the beneficiary’s affairs.
Compelling a fiduciary to put the best interests of the beneficiary before their own is
essential to such a relationship, and imposing such a burden on the Crown is inherently

at odds with its duty to act in the best interests of society as a whole (para. 44). In
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addition, the Court noted that public law duties, which require the exercise of discretion,
do not typically give rise to a fiduciary relationship (para. 37). Ultimately, the Court in
Elder Advocates made it clear that “no fiduciary duty is owed to the public as a whole”
by the Crown (paras. 50-54).

[134] There is no factual basis in the Claim to ground the bald assertion that
SaskPower and CIC, as Crown corporations, owe a fiduciary duty to the Applicants or
the Saskatchewan public at large. There is no pleading that can be taken to be true that
either of the Crown Corporations has undertaken to act in the best interests of the
Applicants. There are no facts pleaded to the effect that SaskPower and CIC are to
secure the paramountcy of the Applicants’ interests. Quite simply, there is nothing in
the Claim to ground the cause of action that contemplates SaskPower and CIC having

a duty as claimed.

[135] In the circumstances, | find that it is plain and obvious that the causes of
action grounded in the alleged statutory or common law duty of directors of SaskPower
and CIC, and/or the Crown Corporations, have no reasonable chance of success and
there is no reasonable amendment that could cure this defective pleading. These causes

of action in the Claim are struck.

V. CONCLUSION

[136] For the reasons set out above, the Charter claims in the Claim are not
justiciable and are struck without leave to amend. The claims based on alleged duties
owed by SaskPower, CIC, and their directors are struck for failing to disclose a

reasonable cause of action without leave to amend. The Claim is struck in its entirety.
[137] There shall be no order for costs.

J.
H.A. KUSKI BASSETT
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[57]

The last sentence of para. 44 should read as follows:



[58]

= 565

They emphasize that the decision how the Government
contributes to the national and international fight against
climate change is a political decision left to the
democratically elected Government.

Para. 115(d) should read as follows:

The GHG Cap for the three-year period 2027-2029 is
35.000.000 tonnes. which averages 11.666.667 tonnes per
vear and a further average annual reduction.
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IN THE COURT OF APPEAL FOR SASKATCHEWAN

BETWEEN:

SABRINA DYKSTRA, a minor by her litigation guardian CLAIRE DYKSTRA, JILL
FORRESTER, RYAN HEISE, KAYLA HOPKINS, LYNN OLIPHANT, HAROLD
PEXA, AMY SNIDER, and CLIMATE JUSTICE SASKATOON ORGANIZATION

INC.

Appellants
(Originating Applicants at SKKB)

AND:

SASKATCHEWAN POWER CORPORATION, CROWN INVESTMENTS CORPORATION
OF SASKATCHEWAN, and THE GOVERNMENT OF SASKATCHEWAN

Respondents

(Respondents at SKKB)

NOTICE OF APPEAL

TAKE NOTICE THAT:

1. SABRINA DYKSTRA, a minor by her litigation guardian CLAIRE DYKSTRA, JILL
FORRESTER, RYAN HEISE, KAYLA HOPKINS, LYNN OLIPHANT, HAROLD
PEXA, AMY SNIDER, and CLIMATE JUSTICE SASKATOON ORGANIZATION
INC. (collectively the “Appellants™) hereby appeal to the Court of Appeal from the
judgment of the Honourable Justice Kuski Bassett of the Court of King’s Bench dated
October 10, 2025, (2025 SKKB 175).

2. The following parts of the judgment are being appealed:

a) The disallowance of the Applicants’ application to amend paragraphs 13, 27, 32,
37, 53, and 62 of the Originating Application (the “Claim”) at paragraph 22;

b) The determination that the Applicants’ Charter claims based on state action to
approve, develop, and construct two new unabated fossil fuel-based generation

assets are not justiciable at paragraphs 105-110;

c) The determination that the Applicants’ Charter claims in relation to the GHG

Caps for SaskPower in The Management and Reduction of Greenhouse Gases



A0129

(General and Electricity Producer) Regulations are not justiciable at paragraphs

111-121; and

d) The determination that there is no tenable basis for granting leave to amend at

paragraph 121.

The source of the Appellant’s right of appeal and the Court’s jurisdiction to entertain the

appeal is: The Court of Appeal Act, 2000, SS 2000, c. C-42.1, s7(2).

The appeal is taken on the following grounds:

a) There are reviewable errors in law:

1.

ii.

iii.

1v.

Vi.

The Court below erred in concluding that the Claim pleaded no judicially
discoverable and manageable standard, sufficient legal component, or

legal anchor for assessing the Applicants’ Charter claims;

The Court below erred by misinterpreting and misapplying leading
jurisprudence on the justiciability of Charter claims for harms related to

climate change and greenhouse gas emissions;

The Court below erred in mischaracterizing the approval, development,
and construction of new unabated fossil fuel-based generation assets as

policy decisions rather than reviewable state action;

The Court below erred in relying on remedies pleaded by the Applicants to

dismiss their Charter claims without leave to amend;

The Court below erred in determining that no amendments could address

the alleged deficiencies in the pleadings; and

The Court below failed to engage with the international law arguments

pleaded by the Appellants in support of the justiciability of the Claim.

b) There are reviewable errors in mixed fact and law:

1.

ii.

The Court below erred by mischaracterizing the Appellants’ proposed

amendments as pleading evidence, not material facts; and

The Court below erred by making a factual determination based on a
misinterpretation of the pleadings without hearing argument as a basis for

striking the Claim.
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5. The Appellant requests the following relief:

a) That this Honourable Court grant this appeal of the judgment of Justice Kuski-
Bassett of the Court of King’s Bench dated October 10, 2025, in part, by:

1. setting aside the Order striking the Appellants’ Originating Application
without leave to amend;

ii.  granting the Appellants leave to further amend their pleadings to focus the
points of controversy between the parties and refine the requested
remedies; and

iii.  directing the Court of King’s Bench to proceed with a hearing on the

merits for the justiciable aspects of the Claim.
b) That the Court order that each party shall bear their own costs in this matter.

6. The Appellant requests that this appeal be heard at Saskatoon.

DATED at Saskatoon, Saskatchewan, on November 5, 2025.

,:/e/; 7 \j‘/tq Z%

C

on behalf of Glenn Wright, Larry
Kowalchuk, and Kaitlyn Harvey,
Solicitors for the Appellants
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